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TEOPIA TA ICTOPIA JEPKABHU I ITPABA;
PLIIOCOPIA TA COIUOJIOITA

TPAHC®OPMAIIISA ®LI1OCO®II IPABA B YMOBAX PO3BUTKY
TEXHOJIOT'TA TA IITYYHOI'O IHTEJIEKTY

I. 5. IaBask

HaykoBwii kepiBHUK: K.10.H., Aol FO. II. Kpuciok

AHoTanis. Y cTarTi JOCHIPKEHO BIUIMB IITYYHOTO 1HTEJIEKTY Ha Cy4YacHe IMpaBo,
30KpeMa MUTAaHHS MPaBOCYyO €KTHOCTI, BIAMOBIIAILHOCTI Ta CIPaBEAJIMBOCTI B YMOBax
aBTOMAaTU30BaHUX pilleHb. PO3MIsIHYyTO NUTaHHS mpaBoBoro perymoBanHHsa I nHa
HalllOHAJLHOMY Ta MKHAPOJIHOMY PIBHSIX, BUKIIUKH Y c(hepl IHTENEKTyalbHOI BIACHOCTI,
paBoCylJid Ta UU(PPOBUX MpaBOBUX IHCTpyMeHTIB. (OcobnuBa yBara mnpualiIeHa
npobjieMaM BIAMOBIIAJBHOCTI 3a [1i aBTOHOMHUX CHUCTEM, a TaKOXX MOMJIMBOCTI
CIIBPETYJIIOBaHHS JIEP>KaBH Ta MPUBATHOTO CEKTOPY JIJIsl MiHIMI3aIlli TPAaBOBUX PU3UKIB.
KarwuoBi  ciaoBa: mMTydyHHM  1HTEJNEKT, MPaBOCYyO’ €KTHICTh,  IpaBOBa
BIIMOBINAIBHICTh, LHM(POBE TIpaBO, aBTOMaTH30BaHe TmpaBocynas, etuka II,

1HTEJIeKTyaJlbHA BJIACHICTh, MI>)KHAPOJIHE pery/toBaHHs, (inocodis mpana.

CydacHuii CBIT IEPEKUBAE CTPIMKI 3MIHH 1] BIUTHBOM TE€XHOJIOTTYHOTO TIPOTPECY,
1 TIpaBO HE 3aJUIIAETHCS OCTOPOHB IIHOTO MPOIECy. BUHMKHEHHS MTYYHOTO 1HTEIICKTY,
aBTOMAaTU30BaHUX CHCTEM YXBaJICHHS DIllleHb, OJIOKYCHHY Ta IM(GPOBUX MPABOBUX
IHCTPYMEHTIB CTaBUTb TMEpe] IOPUCTIPYACHINIEI0 HOBI BUKIMKH. SIK ajganTyBaTu
TpaJuIiiHI MPaBOB1 KOHIIEIIIT 10 PEajbHOCTI, JIe MAIIMHUA MOXKYTb HE JIUIIIE TOMOMararu,
a ¥ caMOCTINHO 3/M1MCHIOBATH TIEBHI IOPUIUYHO 3HAYYTIN JIii7

B ymoBax TexHONOriYHOi enoxu TpaHchopMyeTbess W Qigocodis mnpasa,
MEPEOCMUCITIOIOYN OCHOBOIOJIOXH1 Kareropli — BiJl MOHSTTS Cy0’€KTa mpaBa A0 MUTaHb
BIJIMOBIIAJILHOCTI, CIPaBEJIMBOCTI Ta €TUKU. UMW MOXKE IITyYHHH I1HTEIEKT MaTh

paBocy0’ekTHICTH? Sk 3a0e3meunTtu O6asanc Mik CBOOOIOO JIFOJUHU 1 KOHTPOJIEM Haj
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TeXHONOTIsIMU? UM 37aTHI aNTOPUTMU YXBaJIFOBAaTH CIIPABEIJIMBI CYIOB1 PIIIEHHS?
BianoBial Ha 111 MUTaHHS BU3HAYATUMYTh MPABOBY PEaJIbHICTh MalOyTHBOTO, y SKIH
JIFONTMHA 1 TEXHOJIOTI] CIBICHYBaTUMYTh Y HOBUX (pOpMax MpaBOBITHOCHH.

3rinno 3 KoHieniiiero po3BUTKY MITYYHOTO IHTENEKTY B YKpaiHl, 3aTBEPAKEHOIO
Posnopsioxkennsam Kabinery MinictpiB Ykpaiaum Big 2 rpyaas 2020 poxy Ne 1556-p,
MITYYHUA 1HTENEKT — 1€ KOMIUIEKC 1H(OPMAIIHHUX TEXHOJOTIH, IO J03BOJISIE
BUKOHYBAaTU CKJIAJHI 3aBAaHHS 3a JOMOMOIOI0 HAyKOBHUX METOJIB JOCHIJKEHHS Ta
anropuTMiB  00poOku iHGopmarii. Bin 3marHuil oTpuMyBaTH, CTBOpPIOBAaTH Ta
BUKOPUCTOBYBaTH BJIACHI 0a3u 3HaHb, PO3POOJISTH MOJENl yXBAJICHHS pPIIICHb 1
BHU3HAYaTU ONTHUMAJbHI CHOCOOM JOCSTHEHHS IMOCTAaBICHUX IUled. ['amy3b mITydyHOro
IHTEJIEKTY OXOIUTIOE PO3POOKY, BIIPOBAIXKEHHS Ta 3aCTOCYBAaHHS BIIIOBIJHUX TEXHOJIOT1H
y cdepi iHpopMaliiftHUX TeXHOIOoriH [1].

PO3BUTOK MITYyYHOro I1HTENEKTY Ta POOOTOTEXHIKM CTABUThH MEPEl IMPABOBOIO
HAyKOIO HOB1 BUKIIMKH, 30KpeMa 010 BU3HAYEHHS TPABOBOTO CTATyCy TAKUX TEXHOJIOT1H.
OpaHuM 13 KJIIOYOBUX MHUTaHb € MOXJIMBICT BH3HAHHA POOOTIB Cy0’ €KTamu
MPaBOBIJHOCUH Ta iX MPaBOCYO’€KTHICTh. Y IbOMY KOHTEKCTI MOKa30BUM € BHUIIAJOK
HajauHs mignanctBa CayniBcbkoi Apasii podoty Codii, 1mo 3acBiqdye TEHACHINIO J10
MEPEOCMUCIICHHS IOPUANYHUX KaTeropii 0coOM Ta MpaBO3JaTHOCTI.

[Ile onmHi€r0 akTyalbHOIO MPOOJEMOIO € aBTOPChbKE MpaBo y cdepl MTYyYHOTO
inTenekty. Yu moxe 1L OyTtu Bu3HaHui aBTOpOM TBOPIB, K1 BiH cTBOproe? Hampukian,
KHHMTA «/leHb, KoM KOMIT'IOTEp HAMUIIe POMaH», CTBOPEHA aJIrOPUTMOM, AIMILIA 0
(iHay SMOHCHKOI JIITEpaTypHOI MpeMii, 0 CTaBUTh MUTAHHA PO MEX1 TPATUIIAHOTO
aBTOPCHKOTI'O MpaBa.

Oxpemoi yBaru notpedye NUTaHHS BiJIMOBITAIHHOCTI 3a IIKOAY, 3aBJaHy ITYYHUM
1HTEJICKTOM. ABTOHOMHI TPaHCHOPTHI 3aco0u, XIpypriuHi poOOTH, aBTOMATHU30BaHI
CUCTEMH YMPABIIIHHS MOXYThb JOMYCKAaTH MOMMIIKH, HACIIJIKOM SIKUX € MaTepialibHi Ta
MOpajbHI 30MTKH. BU3HA4YeHHS BiAMOBIJAJLHOIO CY0’€KTa y TaKWX BHMOaJKax —
po3poOHuKa, KopucTyBada un camoro 1 — 3anuimaerscs BIAKpUTHM UTaHHSIM [4, c. 40].

[ITyyHuii IHTEIEKT Aeaall akTUBHIIIE IHTErPpyeThCs y cdepy MpaBa, BIAKPUBAIOUN
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HOBI MOXJIMBOCTI JJI1 BJOCKOHAJIGHHS CYHOBOi MpakTUKH. 30kpema, TexHosorii III
MOXYTh aHaJli3yBaTH THUIIOBI MPABOBI CHUTYyallil, pO3pOOJATH aJTOPUTMU YyXBaJCHHS
pilliecHh Ta BU3HAYATH KJIIOYOBI IOPUIAMYHI ACMEKTH, TaKl SIK CTPOKUA IaBHOCTI, BUIU
nopyuieHb MpaB 1 cnocobu ix 3axucty. OJHIEI 3 BaXIMBUX (PYHKIIA MITy4HOTO
IHTEJIEKTY € 3[aTHICTh MPOBOAUTH MOPIBHAIBHUN aHAal3 3pa3KOBUX CYAOBUX pIIICHb,
a0CcTparyBaThcs BiJl HECYTTEBUX (DaKTiB 1 TOKA31B, @ TAKOXK BUSBIISITH «aHOMAJIbHI» CyJOB1
pIILIEHHs], 110 HE BIAMOBIIAIOTH 3arajJbHONPUUHATIN cynoBid mpaktuill. Kpim Toro, 1111
MOKE OMNpAallbOBYBAaTH BEIWKI MAacUBU IOPUIWYHOI 1HGOpMAIlli Ta HaBITh TOTYBAaTU
MOPEKTH CYIOBHUX pIIIEHb, ONTUMIZYIOUM POOOTY CYMJIB 1 3MEHIIYIOYH PHU3UK
cy0’€KTMBHUX TTOMUJIOK [3, ¢. 155].

Takum YUHOM, TEXHOJIOT11 IITYYHOTO THTEJEKTY 3MIHIOIOTh caMy (ijocodiro mpasa,
CHOPUSIOUM OUTBIIM 00 €KTHUBHOCTI, MPO30POCTI Ta €(PEKTUBHOCTI CYIOYMHCTBA.
Boanouwac mnocrae nuraHHda npo Mexi BukopuctanHs I y mpasosiii cdepi Ta
30epekeHHs OalaHCy MIXK aBTOMATH3AIlI€I0 MPOIIECIB 1 3a0€3MeUeHHSIM CIPABEIJIUBOTO
MIPaBOCYIJIA.

[Ityynuii iaTenext (ILI) cTpiMko 3MiHIOE HE JUIIE TEXHOJIOTIYHI MPOIECH, a U
camy (inocodiro mpaBa. BuHUKaIOTh HOBI BUKIWKH, TIOB’S3aHI 3 IPABOBUM
PETYIIIOBAHHSM aJITOPUTMIB, 3aXHCTOM TIEPCOHABHUX JaHUX Ta TapaHTyBaHHSIM
JEMOKpaTUYHUX I[IHHOCTEH Yy uudpoBy enoxy. CydacHe mpaBO CTHUKAEThCS 3
HEOOX1AHICTIO TIEPEenIs Iy CBOIX OCHOBHUX MPUHIIMITIB, 11100 BignoBigatu peatism LI

[lepmmii cHCTEMHMI aKT, 10 PETYIIIOE IUTYYHUN 1HTEEKT, OyB YXBaJIEHUH JIUILIE Y
2024 pomi. OnHak HOTo MOBHOIIHHE BIPOBAHKEHHS MOTPEOyE KOMIUIEKCHOTO IT1IXO.Y,
30KpeMa BpaxyBaHHS T[HTAaHb ETUKH, I1HTEJEKTYaJbHOI BIACHOCTI, 3amo0iraHHs
[IaXpaCTBYy Ta PEryIIOBaHHS BIAMOBIJAIBLHOCTI 32 Jii aBTOHOMHUX cucTeM. [Ipo 11e mia
yac npe3eHTariii pekomenamii moao Bukopuctanus 11 B Ykpaini Ta €C 3a3Ha4nB uneH
ExcriepTHO-KOHCY/IBTAIMHOTO  KOMITETY 3 TuTaHb po3BUTKy cdepu LI mnpu
MinictepcTsi uudpoBoi Tpanchopmarii Ykpainu [lerpo binuk.

Ha mmoGanpHOMY piBHI BXKE MIIOTH Pi3HI MDKHAPOIHI aKTU IIOAO0 Oe3NeKu

Bukopuctanus 111, cepen sikux Ceynbcbka nexnapariisi, Bletchley Declaration, a Takox
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€Bporneiicekuii akT mpo mTydyHuil 1HTenekT. CIIA 3000B’s3anu BeNMMKI KOMMaHIi
HIAMUCaTH JTOOPOBUIBHI KOAEKCH TOBEIIHKH JUIS BIAMOBIIalbHOTO po3BuTKy II.
BaxxnuBum kpokom crana PamkoBa xouBeniiss Paqu €sponu npo I, npasa mronunmy,
JIEMOKpATiio Ta BEPXOBEHCTBO MpaBa, 110 sIKoi pomyuymiacs i Ykpaina. OnHa 3 KIIO4OBHUX
3MiH y mpaBoBomy miaxomi g0 LI — po3mmpenHs cdepu BiAMOBIAATBHOCTI.
3aKOHOJABCTBO O1JIbIIIE HE OOMEXKY€EThCA JIUIIE PO3POOHUKAMU: BOHO MOIIHPIOETHCS HA
iMIopTepiB, aucTpud’roTopiB, omeparopiB IllI-cuctem, 1m0 BigoOpakae 3arajibHY
TEHJCHIIIO /10 BCTAHOBJEHHS OaraTtopiBHEBOI BIAMOBIAIbHOCTI, A€ KOXKEH YYaCHHUK
TEXHOJIOTTYHOTO MPOLECY MA€ JOTPUMYBATHUCS YITKUX MPABUIL.

Kpim Toro, IIII cTae npeameTrom criBperyinoBaHHs MiX J1€p>KaBOIO Ta MPUBATHUM
CeKTopoM. SK 3a3Hauwia wieHkuHs HanioHanbHOI pagu 3 NuUTaHb TeneOayeHHs 1
paniomosnieHHs: Onena Hilko, BaKIMBO CTBOPUTH €TUUHI cTaHAapTH BUKopucTanus L1,
ocoONMBO B Mefia, MO0 MIHIMI3yBaTH PHU3UKH Je3iH(opmalli, BIUIMBY Ha BHOOpYl
MPOIIECH Ta MAHIMYJIALIN TPOMAJCHKOIO TYMKOIO

[ Ty4yHuii 1HTENEKT TaKkoX TpaHCHOPMY€E MPABOBI BITHOCUHU y cdepl peKIamMu Ta
MapkeTuHry. 3rigHo 3 pocuimkeHHsM Publicis Groupe Ukraine, Mononp HanOuUIbII
MO3UTUBHO CTaBUThCA A0 BukopuctanHs LIl B peknami, ogHaK iCHYIOTb PHU3UKH,
MOB’SI3aHI 3 HENpaBAuBOIO 1HPOpPMAIll€l0, MOPYIIEHHAM KOH(iAEeHIIIHOCTI Ta
auckpuminamiero. CydacHe TpaBO TOBHHHO aJalTyBaTUCS [0 IUX BUKIIHUKIB,
3a0e3neuytoun 0aJaHC MikK TEXHOJIOTTUHUM MPOTPECOM Ta MpaBaMu rpoMaisiH [2].

OTxe, TEXHOJIOTIYHUI PO3BUTOK, 30KpEMa IITYYHHUI IHTENEKT, 3MIHIOE TPAAUIIIIHI
OiIAXOAM 10 IIpaBa, BUMAararuyu aJanTaiii 3aKkoHOJABCTBA Ta IEPEOCMUCIICHHS
OCHOBOIIOJIOKHUX MPaBOBUX Kareropii. He3Baxatoun Ha morenmiain LI y BnockoHanenHi
MPaBOBHUX IMPOLIECIB, 30KpEeMa CYIOYMHCTBA Ta PETYIIOBAHHS, 3aJHUIIAE€THCS HU3KA
HEBHPIMIEHUX MUTaHb MO0 BIAMOBITAIBHOCTI, €TUKH Ta MPABO3IaTHOCTI aBTOHOMHUX
cucteM. i 3abe3nedeHHst e(peKTUBHOTO MpaBoBOro KoHTposto Haj LI HeoOximHwmit
KOMIUIEKCHUM TIJIX1J, [0 BKJIF0OYA€E MIKHAPOJHY CITIBIIpalllo, MPABOBY rapMOHI3alli0 Ta
€TUYHI CTaHJapTU. bamanc MiX TEXHOJIOTIYHUM MPOTPECOM 1 MPABOBUMHU TapAHTISIMHU MAE

CTaTh KIIOYOBUM IIPHUHOWUIIOM IIOAAJIBIIOIO PO3BUTKY HpaBOBOI CUCTCMHU B CIIOXY
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CUCTEMA IIOKAPAHDb
3A KPUMIHAJIBHUM KOJJEKCOM ®PAHIIII 1810 P.

J.0. KpuBenko

HayxoBwuii kepiBHEK: K.10.H., fo11. 1. B. [l1ama3na

AHoTanisi. Y poOOTi BHUCBITIIOETHCS CHCTEMa IIOKapaHb, 3aKpilUIeHA Y

KpuminaneHoMmy komekci ®panmii 1810 poky Ta #oro 3arajpHa XapaKTEpHCTHKA.

JlocmipKeHO CTPYKTYypy Ta Kiacudikamilo BHUAIB IMOKapaHb, [0 BapilOBAIHACS Bif

CMEPTHOI Kapu J0 mTpadiB 1 rPOMaACBKUX POOIT, a TAKOXK POJb JAHOTO KOIEKCY Yy

(dbopMyBaHHI €BpONEHCHKOT MPABOBOI TPaAMIIi. AHATIZYIOTHCS NEPEIYMOBU TIPUUHSITTS

JTAHOTO HOPMAaTHUBHO-IIPABOBOTO aKTY, a TAKOXK MPUHIIUITHU, TOKJIAJ€Hl B OCHOBY CAaHKIIIH,
Ta iXH1{ BIUTUB Ha MOJAJIBIINN PO3BUTOK CUCTEM KPUMIHAIBHOTO MpaBa.

Kuo4oBi ciioBa: nokapanssi, icTopisi, icTopist okapanb, @paHiry3bka Oypxya3Ha

PEBOJIONIIS.

Hanpuxkinm XVII — nouatky XIX cromtTrs kpuMiHaidbHE IpaBo KpaiH €Bpomnu
MepelIuio Ha HACTYMHHI eTanm CBOTO PO3BUTKY — €moxy rymanizarii. Lleit mepion
B1/I3HAYAETHCS MMOCTYMOBOIO JIIOEpaTI3alli€l0 Ta MOM’ SIKIIEHHSM KPUMIHAJIBHOIO IpaBa.
€IMHUM HOTO JKEpEJNOM BBAXKAETHCA KPUMIHAJIBHUN 3aKOH, a MPUHLMI «HEMAa€e Hi
3JI0YMHY, HI TIOKapaHHs 0e3 MpsiMOi BKa31BKU Ha 1€ B 3aKOHI» CTa€ OCHOBOIIOJIOXHUM B
rioro cuctewmi [1, c. 265].

Cyno4nMHCTBO Ta KapHE 3aKOHOJABCTBO JIOPEBOIONINHOI DpaHIlii Oyauian B ycix
IpoIIapkax TOTOYacHOTO  CYCIUJIBCTBA  HAWOLIbIIe HEBIOBOJICHHSA. [ OJOBHUM
HOPMAaTUBHHUM JOKYMEHTOM OyB «Benukuii kapuuii opaonanc» 1670 poky JlrogoBuka
X1V, mo y3akoHIOBaB TOPTYPH Ta >KOPCTOKI mokapanHs. Y dpaniili mpakTukyBamucs
letters de cachet («mctu 3 meuatkoro»). Lle Oynu 0AHOOCIOHO MPUHHATI aKTH PO apeLIT
Ta mo3acyoBe 0e3cTpoKoBe 1Mo30aBieHHs Boji. JJokyMeHT MaB ¢opMmy OJaHKy-HaKazy 3
MEYaTKOIO KOPOJIsl, BOHU TUCSYAMHU Bpy4JaIUCsl YUHOBHUKAM, TPUIBOPHUM 1 HABITh JaMaM.

JlocTatHbo OyJsi0 3a3HAYMTH y OJIAaHKY MPIi3BUINE HEBTOJHOI BaM OCOOH, 1 BOHA MoOIJa
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HA3aBKJU 3HUKHYTH B TIOPEMHHX Ka3emarax.

HoBe kxpuMiHalibHE 3aKOHO/IABCTBO MaJIO Y3TOAUTH KpUMiHajdbHE ipaBo OpaHiiii 3
HOBUMH CYCITUTBHAMH 1/1eaJlaMy Ta 3BUIBHUTH HOTO BiJ] 3aIUIIKIB (D€OTaTEHOTO YCTPOIO,
TOX BXKe Ha mouaTky Benukoi ®panity3pkoi peBomrornii y 1791 por, Oyiao mpuiHATO
nepmuit  OypkyasHuit Kpuminaneauii kxomekc @panmii. Tak sk camM HOpMaTHBHO-
MpaBOBUH aKT OyB MPUUHATHIA B 0OCTaBHHAX PEBOJIOIII, Y HhOMY OyJIM TIEBHI HEIOJIKH,
110 cTajio npuurnHoro npuHATTS Komekcy 1810 poky [2, c. 463].

HoBwuil kapHuii KOAEKC MOCTaB Ha IPYHTI MEPEIOBUX MOCTYNIATIB, HAPOIKEHUX Y
Jexnapariii mpaB JronuHU Ta rpoMajsHuHa 1789 p. V cdepi KpuMiHAIBHOTO IpaBa,
3T1JTHO 3 LI€I0 JIEKJIapalli€lo, 3aK0OH Ma€e MpaBo 3a00POHSITH i1, 1110 MIKOASTH CyCHIbCTBY,
TO/I1 SIK JI03BOJIEHO BCE, 0 HE3a0OPOHEHE HUM. 3aKOH € BUPAXKEHHSIM €MHOI BOJII YChOTO
CYCIIUJIbCTBA, BIH 3000B’si3aHUN OyTH OIHAKOBUM JIJISl BCIX, 3JJaTHUM YacOM 3aXHIIATH,
4acoM KapaTH — MPOTOJIOIIEHO Y CTaTTl mOocCTii [3, ¢c. 7].

Y KK 1810 p. BigOynaocss ocTaToyHe 3aTBEp/UKEHHS MOAUTY KpPUMIHAJIBHHUX
MPaBOMOPYIIEHh HA TPU BHUAM B 3aJIEKHOCTI BiJl BCTAHOBJIEHOTo MokapaHHs. [lumu
BUamMu Oyinu nopyiieHHs (contraventions), mpoctynku (delicts) Ta 3mouunu (crimes).
[TopymmeHHs: — 11e MiSAHHS, 10 KaparOThCs MOJIIEUCHKUM TMMOKAPAHHSAM, MPOCTYNKUA —
BUNPABHUM TOKAPAaHHAM, a 3JI0YMHM — OOJIICHUM YK TaHEOHUM nokapaHHsM. Jlo
3100y TKIB TaKOX CJ1J BIAHECTH BIPOBAKEHHS 1THCTUTYTY HEOCYIHOCTI, 110 0a3yBaBCs
Ha TICUX14HIN HeazekBaTHOCTI ocobu. Kpim Toro, Oys10 3aKpiryieHo MOT0KEHHS, 32 SIKUM
3aMax Ha 3JIOYMH TPUPIBHIOETHCS 3a MOKApaHHSAM J0 3aBEPIICHOTO KPUMIHAIBEHOTO
npaBonopymieHHs. [l{ono hopM kpuMiHAIBHOI BiIMOBIIATEHOCTI HOPMAaTUBHE BU3SHAHHS
oJIeprKalia JIUIIE O/HA — 3aCy/PKCHHS 3 PU3HAYECHHSAM Ta BUKOHAHHSM TTOKApaHHS.

Cuctema nokapanb KK 1810 p., B ocHoBHOMY nyomtoroun Hopmu Kogekey 1791 p.,
BCE-TaKM 3a3Hajia 3MiH Ta JIONIOBHEHb [4, ¢. 27].

[TokapanHsMU OOJICHUMH 1 TAHEOHUMHU, SIK1 IPU3HAYAIIMCS 32 CKOEHHS 3JIOUMHIB,
3rifiHo 13 crarreto 7 KpuMiHaIbHOTO KoJeKCy Oyiu: cMepTHa Kapa (ICHyBaJla B €IMHIN
dhopmi — BIATHHAHHS TOJOBU Ha TIBMOTHHI, MPOTE, HAMPUKIAA, 32 OAThKOBOMBCTBO —

HaBMHCHE BOMBCTBO BJIaCHHUX OaTbka Ta Marepi, WieHa MOIPYXOKs, AiTed Ta/abo
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OJIM3BKOTO pO/IUYA 1 TPUPIBHSHI 10 HHOTO TTOCATAHHS -, @ TAKOXK 3MOBH ITPOTH IMITepaTopa
1 #oro ciM’i TpU3HAYAJIOCs «YETBEPTYBaHHSI», TOOTO BOMBCTBO 3 IONEPEAHIMU
BIJIpI3aHHSAM KUCTI MPaBOi pyKH; KaTOp>KHI pOOOTH (OBIUHI Ta CTPOKOBI); ACTIOPTALIis;
HaIpaBJIeHHS J10 OyIMHKY O00KEBIJIbHUX.

[Tpu3HaueHHsT OCHOBHOTO MOKAapaHHs HE BUKJIIOYAIO OJHOYACHOTO 3aCTOCYBaHHS
JIOAATKOBUX IMOKapaHb, TAaKHX sIK KoH(icKalisg MaiiHa Ta kieriMmyBaHHs. CT. 8 Komekcy
raHeOHMMH BH3Hauyajda BUCTABIISIHHS O O€3CIIaBHOTO CTOBIIA; 3acjaHHS; CyCHUIbHA
nerpazais (mo30aBieHHs] BUOOPUMX TIpaB 1 3a00poHa 001iiMaTH TIEBHI IMOCAIN).

BinnoBigHo 10 cT. 9 10 CHMCKY BUIIpaBHUX IOKapaHb, sIKI MPU3HAYAIUCH 32
MPOCTYIIKHM, BIIHOCWUIUCH ITpad; M030aBICHHS TMOJITUYHUX, TPOMAJSIHCHKUX YU
CIMEHMHUX NPaB Ha MIEBHUU CTPOK; CTPOKOBE TIOPEMHE YB’ SI3HEHHS.

3riiHo 31 cT. 464 MOMiNEeHChKUMU TTOKapaHHSAMU Oylid TIOpEMHE YB’sI3HEHHA (Ha
TepMiH Bif 1 10 5 AHIB); rpomoBuil mrpad; KOHQICKALis IEBHUX MIPEIMETIB, Ha K1 0yII0
HAKJIQJCHO apewr [2, ¢. 463].

Takox ananizyroun KK 1810 p., MokHa 3HalTH XapakTepHl WOMY HOpPMH, IO
CTOCYBaJIUCh CHUCTEMH IOKapaHb, TAKl SIK: YOJIOBIKHM, MPUPEUEHI J0 KaTOPKHHUX POOIT,
BUKOPHUCTOBYIOTHCS Ha HaWTSHKYMX pOOOTax - BOHHM MOBHMHHI BOJIOKTHM Ha CBOIX HOTax
rapMatHi siapa abo OyTH 3aKyTHMH IO JIBOE JIAHIIFOTOM, SIKIIO LbOMY HE MEPEIIKOIKAE
poborta, siky BoHH BUKOHYIOTh (CT. 15). CT. 26 BU3Ha4amna, 110 BUPOK JO CMEPTHOI KapH
MIPUBOAUTHLCS IO BUKOHAHHS HA OAHIN 3 MyOIYHMX TUTOII MICIIEBOCTI, SIKa BKa3y€ThCS B
OOBHHYBAJIbHOMY BHPOKY, a CT. 27, 110, SKIIO IpHUpEeueHa 10 CMEPTHOI KapH KiHKa
OroJIOCUTh ce0e BariTHOIW 1 1€ MIATBEPAUTHCS, TO TOKApaHHS MPHU3BOAUTHCS O
BUKOHAHHS JIUIIIE MiCII HAPOKEHHS TUTHHH.

VY Toli mepiog yB’sS3HEHHS SIK BUJ MOKAapaHHS 3a3HAJO 3HAYHOI TpaHcdopmallii,
BIJIIMIIIOBIITN BiJ] KOHIIEMIIII O€3MTOBOPOTHOTO BUKIIIOYEHHS 3 CYCIUIBCTBA Ta WUMOBIPHOT
cMepTi. 3rigHo 31 crarTero 40 BiAMOBIIHOIO HOPMATUBHO-TIPABOBOTO aKTy 3aCY/IKEHI J0
1M030aBJICHHST BOJI PO3MIIILYBAJIMCS Y BUMPABHUX YCTAHOBAX W BHUKOPHCTOBYBAJIHCh Ha
OfHIH 3 POOIT, BCTAHOBJIEHUX Y IIbOMY OynMHKY. BuOip KOHKpPETHOTO BUAY AISUIBHOCTI

3MIIMCHIOBABCS CaMUM 3aCy/KEHUM, 110 B1100pakasjo MPUHIMI BIIHOCHOI aBTOHOMIi B
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MeXaxX TIOPEMHOI CHUCTeMH. TpUBaIICTh MOKAapaHHsA Oylla 4YiTKO perjilaMeHTOBaHa,
BCTAHOBJIIOIOYM MIHIMAJIBHUM TMOPIT y HIICTh 110 Ta MaKCUMaJIbHUM — y II'SITh POKIB.
BuHSTOK cTaHOBMIIM BUTIAAKK PEIUIUBHOI 3JIOYMHHOCTI, 0 TIepea0adaan MOKIUBICTh
3aCTOCYBaHHS O1IBII TPUBAJIUX TEPMiHIB YB’ SI3HCHHS.

Y KK 1810 poxy Takox iCHyBaB 1HCTUTYT LIMBUIRHOI CMEpTi, TOOTO BTpaTa BCiX
MOJITUYHUX, TPOMAITHCHKUX Ta CIMEWHUX mpaB. Takuil cTaH HACTymaB, SIKIIO OCOOY
3aCy/DKYBJIM JIO JIOBIYHMX KaTOpKHHMX poOIiT abo nemoprtaiiii. OgHak Ti, XTO OYyB
3aCyKEHUH 10 CTPOKOBUX KaTOPKHHUX pPOOIT, BUTHAHHSI, PUMYCOBOTO YTPHUMaHHS B
OyIUHKY JUTsl AYIIEBHOXBOPUX UM BUCTABJIEHHS OIS TaHEOHOTO CTOBIIA 3 HAIIMWHUKOM,
TEX M030aBIISUTUCS YACTUHU CBOIX rpaB. Hanpukiiaa, BOHU HEe MaJid IpaBa HOCUTH 30pOr0
Ta CIY)KWUTH B BIMCBHKY, HEC MOIJIM OyTH MPHUCSHKHUMHU 3aCiTaTeIsIMH, a TAaKOXK HE MOTIIA
JaBaTy CBIAYCHHS B Cy/l IIJI IPUCATORO [5, ¢. 544].

KprMiHabHHI KOJIEKC MOCTaB 3 PO3PAXYHKOM Ha JOBIMM TEPMIH CIIyKOu Ta
¢yHkuioHyBaB ax A0 1992 poky. besnepeuno 3a yac Horo aii A0 HbOIO BHOCHIIUCS
CYTT€B1 3MIHHM, OCOONMBO B po3auIl Tokapanb. Pedopma 1832 poky ycyHyna
cepeqHbOBIUHI (DOPMU TIOKAapaHHS, Taki SK MPUJIIOJHE BUCTABJICHHS O TaHEOHOTO
CTOBMA, BIJCIKaHHS PYKH Ta TaBpyBaHHA. [lin BrmmBoMm Oyprkya3Hoi peBosroriii 1848
pOKy OyJi0 aHYTLOBAHO CMEPTHY Kapy 3a MOJITUYHI 3JI0YUHH, IPOTE 1i BIIHOBWIH B 1960
poriii. Y @paHiiii cMepTHY Kapy, K (opMy MoKapaHHs, 0yJI0 0CTaTO4HO ckacoBaHO B 1981
porti. 3 1854 poky Karop>kHi poOOTH MOYaIN 3aCTOCOBYBaTUCS B KOJIOHISX, a B 1946 porri
ix OyJI0 TOBHICTIO JIIKBIIOBAHO [2, ¢. 464].

Otxe, Kpuminanpauii xogpexc ®paniii 1810 poky cTaB BaXJIMBUM €TalloM y
PO3BUTKY €BPOIEHCHKOTO KPUMIHAJIBHOTO MpaBa, BiIOOpakaroun TeHJICHIIIT TyMaH13allii
Ta jibepanizaiii, o 3apoawincs B enoxy lIpocBiTHunTBa. OnHAK, HE3BaXKAKOYM Ha
nporpecuBHi inei, Kogekc 1810 poky 36epiraB >kopcToki (OpMH MOKapaHHS, TakKi sIK
CMepTHa Kapa, KaTOpXHI poOOTH Ta MyOliyHE MPUHWKEHHS. 3roJ0M, Mij BILIMBOM
CYCNUIBHHUX 3MiH Ta €BOJIIOIi MPAaBOBOI IyMKH, CHCTeMa MOKapaHb 3a3Halla CyTTEBUX
pedopm, 1O TPHU3BENTU N0 CKACYBaHHS CEPEAHHOBIYHUX MPAKTUK Ta TyMaHi3arii

KPUMIHAJILHOTO 3aKOHO/IaBCTBA.

12



Takum ynHOM, cucTema rnokapanb KpuminanbHoro kozekcy 1810 poky, monpu cBoi
HEIOMIKY, cTana (YHIaMEHTOM JUIsl MOAAJBIIOr0 PO3BUTKY KPUMIHAIBHOTO TpaBa y
@paHIiii Ta IHIIKUX €BPONMEHCHKUX KpaiHaX, B1IOOpaxaroun CKIaJHUI MPOIEC MePEXoay

B1J1 JKOPCTOKOCTI JI0 OUIBIII TYMaHHUX MIPUHIIUAITIB TTOKapaHHS.
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Krivenko D., Glamazda P. The system of punishment under the french criminal
code of 1810 The article covers the system of punishments enshrined in the French Penal
Code of 1810 and its general characteristics. The structure and classification of types of
punishment, which ranged from the death penalty to fines and community service, as well
as the role of this code in shaping the European legal tradition are investigated. The author

analyses the prerequisites for the adoption of this legal act, as well as the principles
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OLIOCO®IA CTOINNU3MY YV TEHNEPINIHIN YAC TA II TJIOBAJIBHE
3HAUYEHHS 1JI51 IPABOBOI'O CYCIHIJIBCTBA

. B. IInimmayk
HayxkoBuii kepiBHUK: K.10.H., 1011. FO. I1. Kpucrok
AHoTanisi: gputocodis cToinmaMmy, 1o BuHukia B CtapoaBHiii ['perrii i Ha cbOroH1
3AJIMIIAETHCS TOIMYJSIPHOIO TE€UIEI0 B CydacHOMY CBiTi. OCHOBHI MPUHLHUIN CTOIU3MY,
TaKi SIK BHYTPIIIHA TapMOHIsl 3 CaMUM CO0OI0, HEMPUSI3HD JI0 MPUCTPACTEH Ta BUSHAHHS
BAKJIMBOCTI MOPAJIbHMX YECHOT, 3HAXOIATh CBO€ BIJOOpaKEHHS B yMOBaX Cy4acHOI
r100aji30BaHO1 Ta MPaBoOBOi CUIbHOTH. CTOIKM BIJCTOIOBAIM T€ 10, IO JIOJIMHA MA€
KOHILIGHTPYBATHUCS JIMIIIE HA TOMY, III0 BOHA MOXE KOHTpPOJIOBATH, Ta MPUHAMATH 3
PO3YMIHHSIM T€, IO 3HAXOAUTHCA 1032 il BJIAJIO0 1 HE MOXKE MiJJISITaTH KOHTpouito. B
YMOBaX MPABOBOTO CYCHUIbCTBA CTOIIIM3M Ma€ 3HAYEHHSI B KOHTEKCTI PO3yMIHHS MpaBa,
CIpaBeNIUBOCTI Ta MOpalibHOCTI. CydacHe 3aCTOCYBaHHS CTOIM3MY B IPaBl MOXe OyTH
BUKOPUCTAaHO JJs PO3pOOKM HOBUX TIPABOBHX HOPM, SKi CTHMYJIIOBAaTUMYTh
CaMOJIMCIIUILIIHY, YCBIIOMIICHE CTAaBJICHHS JI0 TIpaB Ta 000B'sI3K1B KOKHOT 0COOM, a TAKOK
HAJAI0Th BAXKJIMBICTh €TUYHUM acleKTaM 3aKOHOJABCTBA. Po3risig cToimu3my sk
¢bimocodii )KUTTS, 110 TOTIOMArae JIOUHI TOI0JaTH TPYAHOII Ta OyTH BIANOBIIATBHIM
y B3aeMOJii 3 IHIIUMHU, € BaXKJIUBUM JJIsi CTBOPEHHS CTIMKOTO Ta TapMOHIAHOTO
MIPABOBOTO CYCHiIbCTBA. LI Tema mocmipKye, IK CTOTIM3M BIUITMBAE HA CyYacHE MPABOBE
MUCJICHHSI Ta TIPAKTUKH, & TAKOXK HOro posib y (hOopMyBaHHI MOpaIbHO OOIPYHTOBAHUX
MPaBOBUX CHUCTEM, SIKI MIATPUMYIOTH I[IHHOCTI MpaB JIOAUHH, ii KOHTPOJb Ha CBOIMHU
Oa)XKaHHSIMU, PO3YMIHHIO CIIPABEIJIUBOCTI Ta CTAJIOTO PO3BUTKY.
KuarwouoBi cjoBa: CTOiKHM, CaMOIUCIUILIIHA, TPaBO, CYCHUIHCTBO, IPaBOBA

KYJbTYpa, IPaBOCBIJOMICTb, IPABOPO3YMIHHS.
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MeToro cratTi: € a"Ham3 G110codChKOI MO3UIIT CTOIU3MY Ta CIpo0a BU3HAYNUTU
MPUYMHY 3alliKaBJICHHS B CydacHii ¢imocodii, BUCBITICHHS THX TyXOBHUX MPAKTHUK, K1
BIUTMBAJIM ¥ J0CI BIUTUBAIOTh Ha ()OPMYBAHHS BHYTPIIIHBOTO CBITY JIIOJUHH, JAOCSATTH
BHYTPIIITHBOI PIBHOBArv Ha MPOTUBAry 30BHIIIHHOMY CBITOBI.

Bukiiaa ocHoBHOro Mmatepiajy: @inocodis CTOIU3MY Ma€ BaKIUBE 3HAYCHHS 151
Cy4yaCHOTO TIPaBOBOTO CYCIiJIbCTBAa. BoHa mpomarye MopanbHI NPUHIMIH, SKI
JIOTIOMOKYTh CTBOPIOBATH OLIBII CIIPaBEJIUBY MPABOBY CUCTEMY, B KIH KIFOYOBUMH €
YEeCHICTh, CAaMOBJOCKOHAJICHHS Ta BIANOBIJANBHICTH MEPEa CyCHiIbCTBOM. B ymoBax
riio0anizarii CTOIU3M MOXKE CTaTH BaXKJIMBUM OPIEHTUPOM ISl PO3BUTKY MI>KHApPOJHOTO
mpaBa, 1o 0a3yeTbCs Ha MPUHIMIIAX CIPABEIIUBOCTI, pIBHOCTI Ta Mopaii. CTOIU3M y
JTyMKax JIFOJIEeH, 1110 HE JOCIIKYBaJIM HOTO0 K (inocodCchkuil HampsiM, Ta HE CIpUUMaIIH
HOTO SIK TIEBHY 1CTUHY, MOIJIM CIIOCTEPIraTH JIMIIIE 32 TAPHUMU Ta BIJIOMHUMHU ITUTATAMU
3enona, Ceneku, Mapka ABpeinisi, EnmikTeTa 1 KoM JyMKHA MOTJIM CHIBIAaJaTH B MEBHUX
MOrJIsiIax Ha OyTTS BBaXKaIM Ce0E «IICEBIOCTOIKAMM.

3acHOBHUK cToinm3My, 3eHoH KiTificbkuil, po3risinas Gpuiocodiro SK MpaKTHUHY
CHUCTEMY BJIOCKOHAJICHHS cebe, M0 30CepeKyeTbcs HE Ha CyxXi Teopii, a Ha
3aCTOCYBaHHI 3HaHb y PEaTbHOMY JKUTTI — 3aBJISKH YCBIJOMJIEHOMY BIJHOIICHHIO J10
cebe 1 1o 1HmmX. BiH po3ainmme ¢utocodito Ha TpU OCHOBHI YAaCTUHU: JIOTIKY, (QI13UKY Ta
etuky. Moro mocrmizosruk Kiieand 3MiHUB Leif TOPSIOK, BBAXKAIOUM JIOTIKY IEpPIIOO,
MOTIM €THKY, a 3aBeplIyBaTH MOTpiOHO (i3ukoro. B Horo po3yMinHi, mpoiiec mi3HaHHS
MOBUHEH MTH BiJ MPOCTIIIOTO A0 CKIAAHIIIOr0, B TOMY 4Hciil OoromizHanHsa. Cynepeuku
I0JI0 TIPIOPUTETHOCTI CUCTEMH HAyK HE € HACTUIbKM BaXXIMBUMH, SK caM TMIpolec
(dbopMyBaHHS JIIOAWHH Y€pe3 TYMaHICTUYHY TTPU3MY.

Jlorika TOBMHHA BHOPSIKOBYBAaTH MHCIICHHS, PO3BUBATU KpUTEpii ICTUHU 1
XMUOHOCTI, CTBOPIOBATH aJICKBATHE CHPUUHSTTS PEANbHOCTI Ta 3aJaBaTH MPUHIIUAIN
mi3HaHHs. BoHa € BaXJIMBOIO CKIIaoBOKO (istocodii, amxke mpaBUIbHE ii 3aCTOCYBaHHS
BIUTMBAE 1 HA (I3UKY, 1 HA €TUKY. 3aBAaHHAM (DI3UKHU € BUSIBUTH 3acCaJHU4l €JIEMEHTHU
CBITY 1 iX 3B'A3KH, IO BEJE JO YCBIJIOMJICHHS €THMYHOrO BuUeHHS. Po3ymiiounm OCHOBU

peanbHOCTI, JII0JIMHA BU3HAYAE CBOE MICIE B HiMl 1 oOMpae onTUMaIbHY MOBEMIHKY. Ha
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IOMY TOJI1JT1 0a3y€THCS CyyacHa CTPYKTYpa KUTTA 1 MUCIIEHHS, 3alPOIIOHOBAaHA CTOTKOM
Maccimo Ilinprouui: aumcruiuniHa OakadHb, i Ta 3rogu. lled miaxix mormomarae
JUCIMIUTIHYBAaTH OCOOUCTICTh 1 OKPECIIIOE OCHOBHI HAIPSIMKU 11 )KUTTEBOTO IILISAXY.

®di3una BIANOBIAAE JUCIMINIIHA Oa)kaHb, 1[0 BU3HAYA€, YOro HaM cJIij OakaTu ado
Hi. CTOIKM YiTKO pO3PI3HAIOTH MK THM, HAJl YUM MU MAEMO KOHTPOJb, 1 TUM, HAJl YUM
He Maemo. [le po3yMiHHS 3aJIeKUTH Bij] TOTO, SIK yJIaIITOBaHUH BCECBIT 1 K1 3aKOHU HOTO
peryiiooTh. BoHH BBaXkamnu, 110 CBIT CKIAJAETHCS 3 YOTHUPHOX CTUXIN: BOTHIO, BOAM,
MOBITPA 1 3eMJIi, alie 0COOIMBE 3HAYEHHS HAJaBaIM BOTHIO SIK OCHOBHIN pYyLIIAHINA CHITi
Bcecnity. luciuruiina il KepyeThCsl 3HAaHHSAMH €TUKH 1 MOB'sI3aHa 3 MOBEJIIHKOI0. 3pijia
OCOOHUCTICTh Ma€ 3HAMTH BJIacHE OaueHHA 1 MOOYAYBAaTH CBOIO <JIIHIIO JKUTTS», SKa
BU3HAYUTh B3a€MOJII0 3 1HMMMU. CTOIKM CBATO BIPWIM, IO PO3YMIHHS TOTO, HIO
MBI IHE HAIINA BOJI, JOTIOMOXKE BUOYAyBaTH CTpaTerii moBeiHKU. EMoI1ii He TOBUHHI
3aTbMaprOBaTU NOTJA] Ha peanbHicTh. CTOIKM HE 3amepevyyroTh €MOIiiiHOI cdepu
JIIOJIUHHU, aJle T IKPECIIOI0Th HEOOX1AHICTh KOHTPOJIIO HAJl HEIO JJIsI MOKPAIICHHS KUTTSL.
Croiuu3M 3akiiMKae J0 TOCTIMHOI poOOTH Haj co0or0 1 aHami3y MIMCHOCTI IS
YCBIJIOMJICHHSI CBOTO Miclis B Hid. JItouHa HEe MOBUHHA OyTH JIMIIIE JISIIBKOIO Y PyKax
7I0J1l, HATOMICTh BOHA 3J]JaTHA HAJAaTU CEHC CBOEMY ICHYBAaHHIO 3aB/SIKM MYIPOCTI 1
CaMOKOHTPOJIIO pajiie, ii CTAHOBJEHHSI BiJIOYBAa€ThCS B TOM MOMEHT, KOJM BOHA
HaBYAETHCS MPUUMATH BUKJIMKHU JIOJI1 T1THO ¥ MY HbO. [4,c.43]

BaxxnuBuM actiekToM MOpaibHOI TOBEAIHKU JIFOJMHH € 1i 3JaTHICTh CILIKYBAaTHCS,
nepe0yBaTu B KOMYHiKailii 3 iHmMMH. CBiJloMa Ta 3pija JIIoJuHa HE TPOTUCTABISTUME
ceOe 1HImMM, a OyJie BiAUyBaTH HEOOXIMHUM 13 HUMH 3B’S30K. YK€ 3MaJICUKy JIFOJHUHA
BUMTHCS iCTH, XOJUTH, TOBOPUTH, HAOYBAaTH €JEMEHTAPHI HABUUKM JIMIIE B coliymi. Ii
PO3BUTOK HEMOXJIMBUN O€3 MEPMAHEHTHOIr'O iajory 3 IHIIMMH CJIOBAa Ta Jii IHIIHUX
JOJIeN 3/1aTHI CIIOHYKATH ii 0 caMOITi3HaHHA i peanizaiii. ToMy 1 CTOTKIB JIFOANHA —
Ile He I1HAUBIA caM 1o coli, a TPOMaASHUH CBITY, IO BiAYyBa€ OOOB’SA30K 1
BIIMOBIAIBHICTh HE JUIe 3a ce0e, a i 3a 1mie. [IparHeHHs CTOIKIB — 11€ HE MparHeHHs

eropii Ta YyTTEBOTO MIACTS, 11€ TIOIIYKHA TAPMOHIT 1 BHYTPIITHROTO CIIOKO¥O.
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VY momrykax rapMoHii Baromy poJjib BiJIrpae MUCICHHS, siK Ka3aB P. Jlexkapr «s
MUCITIO OTKe iCHYI0». CaMe BiJl MUCIICHHS 3aJIe)KUTh CBITOBIIUYTTS, TYMKH 1 MOBEIIHKA.
Jlucuuiiiga 3royd BKa3zye Ha Te, SKi MOMUJIKA MM JIOIYCKaeEMO MpPH pO3AyMYyBaHHI, 1
3aKJIMKa€ COUpPATUCA JIMIE Ha JIOCTOBIpHI MepeXuBaHHA. Jlorika 3aBXIu € TUM
«HApLKHUM KaMIHHSIM», IO YiTKO pO3BOAMTH XMOHE ¥ icThuHHE. BoHa € He3aMiHHHM
€JIEMEHTOM CaMOIMCIMIUIIHU Ta camoopranizamii. O0’eKTUBHHUI 3MICT YSBJICHb HE B
HaII{ BJajl, ajie B HaIlA BiaJl MpUAMaTH 4u He npuitmaty iX. [{ikaBum € Te, mo 6e3
YITKOTO PO3PI3HEHHS HASBHOTO Ta HAJICKHOTO, MPUUHITHOTO Ta HEMPUUHATHOTO,
no0poro Ta 3510r0, Ha AyMKy Emikrera, 0 MHa HaBiTh HE 37aTHA JIOOUTH ¥ OyTU
npyrom! Emikrer y npartii «beciam» posain «IIpo npyx0y» nouaB Takumu cioBamiu: «1llo
3aiimae, To i MoOIATh, 3BicHO. Tak x10a 3710 3akimMae monei? Hi B skomy pasi. Hy, a te,
[0 HE MAa€ HISIKOTO CTOCYHKY 110 HUX? Tex Hi. 3aluIIaeThCs, OTKe, 0 1X 3aiiMae JIHIIe
01aro, a Ko 3aliMae, 3HaYNTh, BOHH JIIO0JIAThH Hioro. OTke, XTO 3HAE, M0 Take OJaro,
TOM 1 BMI€ JIIOOUTH. A XTO HE3JJaTHUM BIJIPI3HATH OJaro Bij 371a i Te, 110 Hi T, Hi 1HIIE,
BIJl TOrO M IHIIIOTO, SIK K€ IIe TOM 37aTHUH JIFoOuTH? OTXKE, JIIOOMTH BJIACTHUBO TIIBKU
My Ipiid JroauHi». [1,¢.39]

3 orsiy Ha CKa3aHE BHWIIE, CTA€ 3PO3YMUIMM, 110 Majd Ha yBa3l MPEJCTaBHUKH
CTOIIM3My, KOJM TOBOPHIIHM, IIO JIOAMHA TOBMHHA MTH 3a BIIACHOI TPUPOJOI0. i
NpUpoJa MOJIATae HE B CIINOMY MOTYpaHHI CBOIM IHCTHMHKTaM 1 mpumxaM. OcTaHHE
MpU3BeENIO O J0 MOPYUIECHHS LUIICHOCTI, PIBHOBAard y BCECBITI, a TAKOX CHPUYUHUIIO O
CTpaKJaHHs JIFOJIMHHU Ta 11 BHYTpilIHE naAiHHs. [Ipupoaa nroauHu nossrae B ii po3yMHii,
BHBA)KCHIM IMOBEIIHII, B YCBIIOMJICHHI JTIOJIMHOIO BIIACHUX MOKJIMBOCTEH, B aJICKBATHUX

peaxilisix Ha Te, 10 BiI0YBAETHCS, B OCMHCIIEHHI CBOET €JTHOCTI 31 CBITOM.
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JTYXOBHITOPIEHTUPH JIOAUHU B cydyacHoMy cBiTi Onekcanapa Ctebenbcbka
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Pylypchuk D., Krysyuk Y. The philosophy of Stoicism in the present time and
its global significance for a legal society The philosophy of Stoicism, which originated
in Ancient Greece and remains a popular trend in the modern world today. The main
principles of Stoicism, such as inner harmony with oneself, aversion to passions and
recognition of the importance of moral virtues, are reflected in the conditions of a modern
globalized and legal community. The Stoics advocated that a person should concentrate
only on what he can control, and accept with understanding what is beyond his power and
cannot be controlled. In the conditions of a legal society, Stoicism is important in the
context of understanding law, justice and morality. The modern application of Stoicism
in law can be used to develop new legal norms that will stimulate self-discipline, a
conscious attitude to the rights and duties of each person, and also give importance to the
ethical aspects of the law. Considering Stoicism as a philosophy of life that helps a person
overcome difficulties and be responsible in interactions with others is important for
creating a stable and harmonious legal society. This topic explores how Stoicism
influences modern legal thinking and practice, as well as its role in the formation of
morally sound legal systems that support the values of human rights, human control over
one's desires, understanding of justice and sustainable development.

Keywords: Stoics, self-discipline, law, society, legal culture, legal consciousness,

legal understanding.
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PIJIOCO®DIA ITPABA Y KOHTEKCTI BOEHHUX KOH®JIIKTIB

B. B. Heroxarok
HaykoBuii kepiBHUK: K.10.H., jo1l. FO. I1. Kpuciok
AHoTamif. Y crarti po3nisHyTO (Pi1ocoChKO-MPaBOBI aCMEKTH BEPXOBEHCTBA
IpaBa B YMOBaX BOEHHUX KOH(IIIKTIB, 30KpeMa Ha MPUKIIaal YKpaiHu. 3BepTaeThecs yBara
Ha CITIBBIJHOIIEHHS JIETITUMHOCTI J€p>KaBHOI BJIaJM, MPUHIMIY CIPABEIIUBOCTI Ta
MDKHApPOJIHOTO Tpasa Mij Yac il BOEHHOTO CTaHy. AHaMI3Y€eThCs MpodieMa 0OMeXeHHS
npaB 1 cBOOOJ I'pOMaJIsiH, PU3UKU HAJAMIPHOTO PO3LUIMPEHHS MOBHOBAKEHb BUKOHABYOI
BJa/Y, IIEH3ypH, CKACYBaHHS JEMOKpPaTUYHUX IPOLEAYyp Ta BIANOBIAHICTh TaKUX IIH
MIKHApOJHUM cTaHaapTaM. 3 (p110codCchKoi MO3HUIIIT BEPXOBEHCTBO MPaBa pO3MIIAIA€THCS
HE JIMIIE SIK IHCTPYMEHT CTPUMYBAHHS BJIaJH, ajie i sIK I{IHHICHA OCHOBA CIIPaBEAJIUBOIO
MPABOIMOPAIKY HAaBiTh B YMOBaX EKCTPEMAalbHUX CYCHUIBHUX BUKIHUKIB. ABTOp
MIJIKPECIIIOE, 10 IpaBOBa CHUCTEMa Mae 30epiraTd TyMaHICTUYHY Opi€HTalllio, a
THUMYacoOBI OOMEXKEHHsSI TOBHHHI OyTH OOIPYHTOBaHUMH, MPOMOPLIINHUMHU Ta
KOHTPOJIHOBAHUMHU JIEMOKPATUIHUMHU MEXaH13MaMHU.
KuarouoBi ciaoBa: ¢dinocodis mpaBa, BOEHHUN KOH(IIIKT, BEpPXOBEHCTBO IpaBa,
JETITUMHICTh, CHpPaBEMJIMBICTb, MIKHAPOIHE TyMaHITapHE MpaBo, IpaBa JIOIWHHU,

BOEHHUU CTaH, YKpaiHa, 0OMeXeHHs CBOOO/I.

BiitHa, sk 0COONMBUI CTaH CyCHIJIbCTBA, BUIPOOOBYE HE JIMILIE MarepiajbHl
pecypcu, a i MOpasibHI Ta MPaBOB1 3acajiu, Ha SKUX I epkaBa OyayeTrbes. Dinocodist
MpaBa y KOHTEKCTI BOEHHUX KOH(MIIIKTIB — MOCTAE HE TIPOCTO SIK TCOPETUIHE BUCHHS, a K
MpakTUYHA BKa3iBKa Uil 30€peKeHHs JIETITUMHOCTI Jep)KaBu, 3a0e3MeueHHs
CIIPaBEMIIMBOCTI ¥ JOTPUMaHHS MIXHAPOJAHOTO TpaBa HABITh Yy HaWEKCTPEMabHINIUX
YMOBax.

KitouoBe miciie B I1IbOMYy KOHTEKCTI 3aiiMa€e BEPXOBEHCTBO IIpaBa —
dbynnamenTanbpHa ¢igocodcrko-mpaBoBa i1es, 0 BU3HAYAE JTOMIHYBaHHS IpaBa HaJ

MOJIITUYHOIO TOUIBHICTIO, HACKUJIBLCTBOM 1 CBaBULISIM [3]. Y MUpHUH yac el npuHuun
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CIpUMMAaEThCs K IIOCh Mailke CaMOOUYEBHJHE, MPOTE B YMOBaX BIMHM came HOro
JTOTPUMAaHHS BiJPI3HsIE ITUBUII30BaHy Jep)KaBy BiJl aBTOpUTapHOTO pexkumy. B Ykpaini
BOEHHMI CTaH, 3alpOBaKEHUI y BIAMOBIIb Ha arpecito Pocilickkoi Denepaiiii, BUSBUB
HU3KY CKJIaJIHUX JUJIEM, 30KpeMa — MpooieMy OajaHcy MK 0e3MeKOI0 1 CBOOOI010, MIXK
JIEp’)KaBHUM CYBEPEHITETOM 1 MIKHAPOMHOIO MPABOBOIO BIAMOBITATBHICTIO, MiX
JOULIBHICTIO 1 CIIPaBEAJIUBICTIO.

JleriTUMHICTB BJIaJM y TEpioja BiMfHKM OaraTto B 4OMY 3aJIeKUTh BiJ ii 3aTHOCTI
JISITH B MEXKax 3aKOHY Ta 3 MOBAroo 0 MpaB JoAUHU. Brnana, sika HaBiTH B yMOBax
3arpo3u ICHYBaHHIO JI€pKaBU JIOTPUMYETbCS MpoLeayp, 3ale3nedye AO0CTyNm [0
MpaBOCY/JIA, HAjJa€ aJleKBaTHI rapaHTii mpaB 1 cBoOox, HaOyBae MOpajabHOI CHIIM U
cycnuibHO1 JoBipyu. HaromicTh HagmipHa KOHIIEHTpAIlisi MOBHOBa)XEHb, BIJIMOBa BiJl
MapJIaMeHTCHKOTO KOHTPOJIIO, 3aTATYBaHHS 13 BUOOpaMu 0e3 HaJIEeKHOTO HOPUIMYHOTO
OOTpYHTYBaHHS, 3JI0BKUBAHHS CUJIIOBUMH CTPYKTYpaMu — yce 1€ MiAPUBAE JETITUMHICTh
AK Y BHYTPIIIHBOMY, TaK 1 B MI>KHApOJIHOMY BUMIpi [3].

dinocodis mpaBa 3aKIMKAE PO3MISAATA IMPABO HE SIK MEXaHI3M, IO JIETKO
aJanTyeThCs A0 MOMITUYHUX IIIEH, a IK IHCTPYMEHT 3aXUCTY TAHOCTI JIFOAUHU — HABITh
y cradi BiitHU. Came ToMy MDKHApOHE TyMaHITapHe MPaBo i pasa JOANHU MalOTh OyTH
OpIEHTHPOM MJIs1 YKPaiHCHKOTO 3aKOHOAABIIS Ta BUKOHABYOI Biagu. MiKHapOIHE MPaBoO
HEe € HabopoM aOCTpaKTHUX HOPM — 1€ MOpPAIbHUN KOHCEHCYC JIHOJICTBA,
BUKPHUCTAII30BaHUMN 4epe3 >kaxu BoeH XX CTOMITTSA. YKpaiHa, MO3UIIIOHYI0UYH cebe K
€BPOIIEHChKA JIEPKaBa, 1110 BEJIE CIIPABEJIMBY OOOPOHHY BiliHY, HOBUHHA JOTPUMYBATHUCS
JXKeHeBChKMX KOHBEHIIM, TMOBA)XaTH CTaTyC IMBUIBHUX, YHHUKATH KOJEKTUBHOI
BIJINMOBIIaJILHOCTI, 3a0€3MeYyBaTH MPaBo Ha Cy/l HaBITh JJIsl BIHCHKOBOTIOJIOHEHUX.

CnpaBemyuBicTh y ¢iocodii mpaBa BUCTYMA€E sIK METa, O SIKOi MOBUHHA TSXKITH
Oy/Ib-sika TIpaBOBa CUCTeMa. Y 4ac BIHU 1151 CIIPABEJIMBICTh MA€ MIPOSBIIATUCS, 3 OTHOTO
OOKy, y MPUTATHEHHl 1O BIANOBIAAJIBHOCTI BOEHHUX 3JIOYMHIIB, 3 I1HIIOTO — ¥y
HEIOMYIIEHH] CBaBUILHOTO MOBOKCHHS 3 BIACHUMHU TpoMajsiHamMu. Hanmpukiias, mpu3os
710 apMii MOBUHEH B1I0yBaTUCh HA 3acajiaX PIBHOCTI Ta 3aKOHHOCT1, 0OMEXXEHHS CBOOOIN

CJIOBA — TUIBKM B paMKax HE0OX1IHOTO JJIs HalllOHAJIbHOT O€3MeKH, a 3aTpUMaHHs 0C10 —
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BUKJIFOUHO 3 IOTPUMAaHHSM IpoiiecyanbHuX HOpM [2]. Taki aii He € caOKiCTIO — HaBMaKH,
BOHHU JIEMOHCTPYIOTh CHUJIy JE€MOKPATHYHOI JEpXKaBU, SIKa HE TEPETBOPIOE BiiiHY Ha
IHCTPYMEHT BHYTPIIIHBOTO MPHUIYIICHHS.

Boanouac ¢dinocoderkuii miaxin 3000B’s3ye BpaxoByBaTH peainii. HemoxxianuBo
abcooTU3yBaTH MpaBa 1 CBOOOAM B yMOBaX, KOJIM ICHY€ peajibHa 3arpo3a (pisHaHOMYy
3HUIIEHHIO JepkaBu. OJHAK THUMYACOBICTh 1 MPOMOPLIHHICTh OOMEXKEHb — KIIOUOBI
Kareropii, ki MarOTh OyTH B IIEHTP1 Oy/Ib-sAKO1 ITPABOBOI MOJITUKY ITij Yac BiitHU. bynub-
SIKe TIOPYIICHHS MpaB MOBUHHO OyTH HE JIMIIE BUMIPABJAHUM 3 TOUKHU 30py O€3MEKH, aie
1 BIIKPUTUM JI0 CYCIIJIBHOTO KOHTPOJIO Ta KPUTUKH [1].

dinocodis mpaBa BUNTH, 110 BiliHa — HE M03a [TPaBOBUM IojieM. BoHa He ckacoBye
MpaBo, a pajllie BHUSBISIE HOro MHOMWHY, MEX1 Ta MOpaibHy LIHHICTh. CaMe B Kpu3l
nepeBipseTbCs cuila NpaBoBOi cucrteMu. [[ns YkpaiHu, sika mparHe OyTH YacTHHOIO
€BPOMNEHCHKOTO TPABOBOTO MPOCTOPY, KIIOYOBHUM BHUKJIMKOM € HE JIHMIIE MEPEMOTTH Y
BIifHI, @ i BUITH 3 HET 3 HEMOPYIIIHUM 1 MOPAJIbHO BUIPABJIAHUM ITPABOBUM (PYHIAMEHTOM.
HeoOxigHO HE BTpaTUTU Bipy B MPaBO SIK CHPAaBEAJIMBICTb, HE JOMYCTUTH JAETpaaailii
MPaBOBUX 1HCTUTYLIH, 30€perT TOBIpY rPOMAJSH 10 3aKOHY HaBiTh Y HAUTEMHIII Yacu
[1].

TakuM ymHOM, Yy (i10CcO(CHKO-IPABOBI MEPCHEKTUBI BiliHA € JaKMyCOBUM
MaripueM Jjisi MpaBoBOi KylIbTypHu. BepxoBeHCTBO IIpaBa, JIETITUMHICTD 1 CIIPABEIJIUBICTh
— 11e He abCTpaKTHI 171eaju, a KOHKPETHI OPIEHTUPH JIJIS 11 BIaJAW B yMOBAaX BOEHHOTO
cTaHy. IX JOTpUMaHHS — 3amOpyKa He JIMIIe MEePeMOrH, aje il BiIHOBJIEHHS IOBipH,

JIEMOKpATii Ta MUpY.

Cnucoxk BUKOPUCTAHUX JIKepeJt
1. Ipxa FO. Bb. JlorpumaHHs BepXOBEHCTBA MpaBa Ta MpaB 1 CBOOOA JIOAMHU B
yMOBax BiiiHM B YKpaiHi: mpoOjaeMu Teopli Ta NpakTUku. [Hgopmayis i npago. No

3(46)/2023. URL: http://il.ippi.org.ua/article/view/287088.

2. Jlyounens [[. JlomoBigs mpo cTaH JOAEpX aHHS Ta 3aXHUCTy MpaB 1 CBOOOI

JOAWHY 1 rpoMasinuHa B Ykpaini y 2022 porii. URL: https://ombudsman.gov.ua/report-

21


http://il.ippi.org.ua/article/view/287088
https://ombudsman.gov.ua/report-2022/images/documents/annual-report-2022.pdf

2022/images/documents/annual-report-2022.pdf.

3. Cragnik I. B, BypaBceka A. A., BepXoBeHCTBO npaBa B yMOBaX BOEHHOTO CTaHy.
FOpuouunuii HAYKOBUU e1eKmpOHHUU JHCYPHAL. Ne9/2022. URL:
http://Isej.org.ua/9 2022/15.pdf.

Negodyuk V., Krysiuk Y. Philosophy of law in the context of military conflicts
The article examines the philosophical and legal aspects of the rule of law in conditions
of military conflicts, in particular on the example of Ukraine. Attention is drawn to the
relationship between the legitimacy of state power, the principle of justice and
international law during martial law. The problem of restricting the rights and freedoms
of citizens, the risks of excessive expansion of the powers of the executive branch,
censorship, the abolition of democratic procedures and the compliance of such actions
with international standards is analyzed. From a philosophical perspective, the rule of law
1s considered not only as a tool for restraining power, but also as a value basis for a just
legal order even in conditions of extreme social challenges. The author emphasizes that
the legal system must maintain a humanistic orientation, and temporary restrictions must
be justified, proportional and controlled by democratic mechanisms.

Keywords: philosophy of law, military conflict, rule of law, legitimacy, justice,
international humanitarian law, human rights, martial law, Ukraine, restrictions on

freedoms.

22


https://ombudsman.gov.ua/report-2022/images/documents/annual-report-2022.pdf
http://lsej.org.ua/9_2022/15.pdf

PLJIOCODPISA IOKAPAHHSA: KAPATHU 3APAZIN CITPABE/IVIMBOCTI YA
3APA/IX BUITPABJIEHHA?

A. B. KoBasieBnu
Hayxoswii kepiBauK: K.10.H, 1o11. FO. II. Kpucrok
AHoTanisi. Y crtarTi 3aificHeHO (i10c0(ChKO-TIPaBOBHI aHAJ3 IHCTUTYTY MOKa-
paHHS B KOHTEKCTI MOT0 UJILOBOTO NMPU3HAUYECHHS — IOCSTHEHHS CIIPaBEeUIMBOCTI YU BH-
IpaBJIeHHs 0co0u, sika BUMHMIIA 37104MH. [IpocTexeHo icTopuuHy TpaHchopmariro mif-
XO/I1B JI0 TOKapaHHs BiJl MEXaH13MiB (D13UYHOI BIIUIATH A0 IHCTPYMEHTIB pecolliaizaiii.
Oco0suBy yBary mpuaiJIeHO Cy4acCHOMY PO3yMIHHIO TPEBEHTUBHOI QyHKIIIT TOKapaHHs
Ta ii peamnizalli yepe3 1HAMBIAyal130BaHUN MIAX1J A0 MPU3HAYCHHS caHKI1A. Ha mpuk-
JaAl TpOTUAIl KOPYMIIHHUM 3J04MHAM OOIPYHTOBAHO IE€peBard MaWHOBUX 3aXOJIiB
BIUTMBY Ta OOMEKEHHS MPaB K €(PEKTUBHOI AJIbTE€PHATUBU TPAJAULIIIHIN 1301151111 0COOM.
3anponoHOBaHO po3risiaaTy (piocodiro MoKapaHHs SK KaTeropito, Mo 00'eJHY€E €TUYHI,
CoIliajJIbHI Ta MPABOB1 aCMEKTH JOCITHEHHS IIJICH KPUMIHAJIBHOI BIATIOBI A ILHOCTI.
KurouoBi ciioBa: ginocodisa nokapaHHs, CIpaBeAJIMBICTb, BUIIPABIEHHS, PECOLII-
ayizariisi, IpeBeHIIis, KOPYMIIis, KpUMiHAIbHE ITpaBo, MAaHOBI CaHKIII1, 1HAWBITyasizaris

ITOKAPaHHS.

[HCTUTYT TpUMaHHS 111 BAPTOIO ICTOPUYHO ChOPMYyBaBCs HAMIPUKIHII XV — Ha T0-
yaTKy X VI cTONTTS, 3 pO3BUTKOM KamiTaIICTUYHUX CYyCHUIbHO-NIPABOBHUX BiTHOCHUH. J{0
I[bOTO MEPIOAY CUCTEMA TIPABOCYS TSXkK1da A0 ONMEPaATUBHOTO BUPIIICHHS MUTAHHS BU-
HYBaTOCT1 0COOM, CIIMPAIOYUCh HA MIPUHIIUI TaJTiOHY («OKO 3a oko»). [To30aBneHHs BOi
Ha TI0OYaTKOBOMY €Tarll BAKOHYBaIO (hYHKIIIF0 TAMYAaCOBOT0 OOMEKEHHSI 0CO0OU — HapH-
KJIaJl, yTPUMaHHS Y CIIeIiaIbHOMY TIPUMIIIECHH] (JIbOC1) Ha KOPOTKUHM Yac A0 BUHECCHHS
OCTaTOYHOTO PIIICHHS MTPEJICTABHUKOM BJIAJIH.

VY nopanpiioMy 1mo36aBiaeHHS BOJI1 MOYAJI0 BiIIrpaBaTH PoJib 3alI001KHOTO 3aX0/1y,
CIIPSIMOBAHOTO Ha 3a0€3MEeUCHHSI TPUTATHEHHS 0COOU 710 BiMOBIATHHOCTI, 3211001 TaHHS

ii BTeul a00 BIUIMBY Ha CBIJKIB Ta YYacCHUKIB MPOBaPKEHHs. [30s1is ocobu Bif
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CYCIUIbCTBA CTaja KJIOYOBUM €JIEMEHTOM IMOKapaHHs, 10 JI03BOJISIO OOMEXUTH CBO-
001y TiepecyBaHHS a00 BIUIMHYTH Ha OOP)KHHUKIB 1 IXHI pOJMHU 3 METOIO TMOTaIlIeHHS 3a-
6oproBaHocTteil. BapTo 3a3HaunTH, 110 yTPUMaHHS YB I3HEHUX HEPIIKO CYIPOBOIKYBa-
JI0CSl HEOOX1THICTIO CAMOCTIMHO TOKPHUBATH BUTPATH Ha NepeOyBaHHS B MICIIX HECBO-
6omau. Ha oMy etami popmyBasacst 6a3oBa i1es MOKapaHHS K 130JIA1I11 0COOH 3 OTIISATY
Ha ii coIlialbHy HEOE3IeKYy.

Onnak 13 apyroi nmosoBuHU X VIII cTomiTTs KoH1emis mo30aBIeHHsS BOJI1 3a3Haja
CyTTeBUX TpaHchopMaliii. BoHa crana He nuiie iHCTPYMEHTOM 130JI1ii, a i 3aco00M
BUIIPABIICHHS 3aCy1>keHOro. Oco0IMBY poJib Y IIbOMY IIPOIIEC] TToYaja BiJlirpaBaTH Mparis
AK €JIEeMEHT pecollializailii, o TaKoX J03BOJISIIO YaCTKOBO 3a0e3neuyBaTu caMogiHaH-
CyBaHH$ NIEHITEHLIAPHUX YCTaHOB.

OpHuM 13 XapakTepHUX MPUKIAIIB TpaHchopmarlii i7ei mo30aBiaeHHs BOJI B Ha-
MpsAMI BUTIPABJICHHS 3aCYHKEHOTO Yepe3 Mpalfio € MoJeh TIopeMHO1 pedopmu y Benu-
koOpuranii kiHig X VIII — noyatky XIX cromitrd, 30kpema aisuibHICT >koHa ['oBapna
— aHrfaidcekoro (inantpomna 1 pepopmaTopa MEHITEHIIAPHOI CUCTEMHU. Y CBOIHM mpaill
«The State of the Prisons in England and Wales» (1777), ['oBapa minkpecitoBaB HE00-
X1HICTh HE JIMIIIE 130JIS1111 3JI0YMHINB, aje ¥ CTBOPEHHS YMOB JJIs iX IEpEeBUXOBaHHS,
30Kpema uepes (pi3uuHy mpaito, JI0TPUMAHHS CaHITAPHUX HOPM, PEJIIriiiHe BUXOBaHHS Ta
MOpajbHe HaCTaBHUIITBO [1].

Inei I'oBapia cipaBuiiv 3HAYHUI BIUIMB Ha (DOPMYBaAHHS TaK 3BAHOI «IIEHITEHIIIA-
pHOI cuctemMu» (BiJ JIaT. paenitentia — KasTTs), siKa MOCTYOBO 3aMiHUJIA CYTO PEMPECH-
BHMI MMiJIX17]. 3r0JI0OM BOHA OTpUMaJa Ha3By «IIpOorpecuBHa cuctemay. ['ooBHOIO ii 0CO-
OMBICTIO OYJI0 3aCTOCYBaHHS 3a0X0YCHHS JI0 VB’ A3HEHUX 32 CYMJIIHHY TpaIlio Ta 100py
MOBEIIHKY. Y B’S3HUIIX 3 SIBUJIKCS TPYIOBI MACTEPHI, a caMl YB’sI3HEH1 3aTy4ajucs 10
KOPHUCHOI Mpalli — HaPUKJIa/1, BATOTOBJICHHS TEKCTUITIO, IEPEBOOOPOOKA UM PEMOHT J10-
pir, 110 BOoJHOYAC 3a0e3MeuyBaio MEeBHUM pIBEHb EKOHOMIYHOI aBTOHOMHOCTI YCTaHOB
BHKOHAHHS MOKapaHb. [IporpecuBHa cuctema sk 0COOIMBUHN MOPSIOK BUKOHAHHS KpPH-

MIHAJILHOTO TIOKapaHHs Y BU1 T030aBJICHHS BOJII TTOB’s13aHA 3 PO3BUTKOM KPHUMIHAJIBHO-
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IIPaBOBHX TOTJISIIB, 3 €BOJIIOIIEIO 171eH 1 TEOP1il BITHOCHO KPUMIHAJIBHOTO TIOKApaHHS Ta
SIBIISIETBCS IPOYKTOM TaKoi eBosttolii [2].

B yMoBax paastHChKOi cCTeMH, TOKapaHHS MEPECIIiTyBaIo KUTbKa LJIeH: 3arainbHa
IpeBEHIis, BIUTUB Ha 0co0y, ajamnTalis 10 icHyro4doro cycniisHoro jany (KK PCOPP
1926 poxy). Ii3Hime g0 mporo moganocs nepeBuxoBanHs Ta BunpasieHHs (KK PCOPP
1960 poky). [IpoTre Ha mpaKTHIl TPEBATIOBAB PEMNPECUBHUMN MIJIX1/, Y SIKOMY CYBOPICTb
MOKapaHHs OTOTOXHIOBAjach 13 crpaBemiuBicTio. Taka inocodis KpUMIHATIBLHOTO
MpaBa BUKOPUCTOBYBAJIACS SIK IHCTPYMEHT TOJITUYHOTO KOHTPOJIIO ¥ OJJHOYACHO CIIPH-
sJ1a EKOHOMIYHOMY PO3BUTKY Yepe3 3aIy4eHHS YB’ SI3HEHUX /10 MACIITAOHUX JEep>KaBHUX
MIPOEKTIB.

CnaamuHa paastHCbKO1 KapalibHOI IOKTPUHM TJIMOOKO BKOPEHUIIACSA Y CBIJJOMOCTI
YKpaiHCBKOTO CYCHUIBCTBA. | chorogHi myOsiyHa JyMKa 4acTo MOB’s3y€ €PEKTUBHICTh
MPaBOCY s 3 KITBKICTIO BUPOKIB, 1110 Iepe0avaroTh M030aBIICHHS BOJIL. Y CYCHUIBHOMY
JTUCKYPC1 MPOIOBKYE TOMIHYBAaTH BUMOTA «ITOKApaHHs», IO CBIIUYMTH PO TIEpeBary Ka-
paibHOI MOJIEINI MMOKapaHHS HaJl MOJICIUIIO BUMIPABIICHHS Ta pecollializarii.

3rigHo 3 yacTuHOIO Japyroro ctarTi 50 KpuminanbHOro Koaekcy YKpaiHu, MoKa-
paHHs BUKOHYE HE JIMIe KapalbHy (YHKIIIO, a i Ma€ Ha MET1 BUMIPABIEHHS 0CO0HU, sKa
BUMHUJIA 3]I0YMH, a TAKOXK 3aMI00ITaHHS BUNHCHHIO HOBUX 3JIOUYHMHIB SIK CAMOIO ITI€I0 0CO-
0010, TaK 1 IHIIUMHA oco0aMu. TakMM YMHOM, CydacHE YKpaiHChbKE KpHUMIHAJIbHE MPaBo
BHU3HAE KOMILJIEKCHUM XapaKTep MOKapaHHs, 1110 OXOIUTIOE €JIEMEHTH KapajJbHOTO BILIMBY,
pecomianizanii Ta mpeseHii [3].

VY cBoro yepry, nonoxkenns ctatti 65 KK Ykpainu 3akpirioroTs TpUHITUI HE00-
X1THOCTI Ta JOCTATHOCTI MOKapaHHs, 3T1IHO 3 SKUM CaHKIISA Mae OyTH CpsSMOBaHa Ha
TOCSITHEHHSI METH BUIIPABJICHHS 0COOHW Ta 3amo0iraHHs pernuauBy. [Ipu mboMy BayKIMBO
JOTPUMYBATHCS TIPUHIIMIIB CIPaBEJIMBOCTI, 1HAUBIAYyali3aIlii Ta CIIiBMIPHOCTI, 5IK1 30-
OOB’S3yI0Th CYJl BpaXOBYBaTH XapakKTep 1 CTyMiHb CYCIHUJIbHOI HEOE3MEKH 3JI0UHUHY, 00-
CTaBUHU HWOTO BUMHEHHS, a TaK0X OCOOUCTICTh BUHHOTO. 3aKOHOJAaBellb Mepeadaydae
000B’SI3KOBUI aHaJli3 00CTaBHH, IO MOM SKIIYIOTh a00 OOTSKYIOTh BiJNOBIAAJIBHICTD,

BIJITIOBITHO JI0 TIOJIOKEHB cTarei 66 1 67 KK Ykpainu [1].
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VY Mmexax Gi1ocodChKOro MiIXoAy 10 PO3yMIHHS CyTHOCTI MOKapaHHS BaXKJIMBUM
€ TIOHATTS MPEBEHIII1, 0 B KPUMIHAJIBHO-TIPABOBIN HayIll MOAUIETHCSA HA 3arajibHy Ta
crieriagbHy. 3arajabHa MPEBEHIlSI Ma€ Ha METI BIUIMB Ha CYyCHUIBCTBO B IJIOMY 4Yepe3
(dbopMyBaHHS MEPEKOHAHHS B HEMUHYYOCTI MOKapaHHS 3a 3JI0YMH, IO CIPUSE YTBEP-
JDKEHHIO TIPAaBOMOCIYXY SIK CyCHiibHOI HopMU. CrienianbHa MPEeBEHIIIs, CBOEIO YEPTOI0,
cIpsMOBaHa 0e3MocepeIHbO Ha MPaBOMOPYIIHUKA, (POPMYIOUH Y HBOTO PO3YMIHHS HE-
JIOITYCTUMOCT] TIOBTOPHOIO BUMHEHHS 3JI0YMHY 4Yepe3 0COOUCTE BIAUYTTS IOPUIMUHHUX
HACJI1JIKIB IPOTUIPABHOT MOBEIIHKH.

VY Mexax ¢i110cohChbKOro OCMHCICHHS CYTHOCTI TIOKapaHHs SIK SBUIA — KapaTH
3apajy CIpaBeUIMBOCTI YU 3apajii BUMPABICHHS — HA/[3BUYAITHO BaXKJIMBUM TOCTAE TH-
TaHHS BIAMOBIIHOCTI BUy MTOKapaHHS MPUPOJII BAMHEHOTO 3JI0YMHY Ta 0CO01 MPaBOIMO-
PYIIIHUKA.

VY cdepl KpuMiHAIBHOTO MPABO3aCTOCYBAHHS €(EKTUBHICTh MOKapaHHs AO0CsTa-
€THCS JIMIIIE 32 YMOBU MOTO aJIeKBAaTHOCTI I[1J11 Ta 3MICTY IIPaBOIOPYILICHHS. 30KpeMa, y
BUITAJIKY KOPYIIIHHUX 3JI0YMHIB TpaJMIliiiHA Kapa y BUTJISAA1 T030aBICHHS BOJI1 HE 3aB-
KM € TIEBUM 3aCO00M JTOCSITHEHHS SIK IPEBEHTUBHOI, TaK 1 BUIIPABHOI METH. Y TaKHUX
BUITAQJIKaX T030aBJICHHS BOJI BUKOHYE PAJllle CUMBOJIYHY (YHKIIIO, HIK pPEabHO
CIpHsi€ YCYHEHHIO TPUYHH 1 YMOB 3JIOYMHHOI TTOBEIHKH.

JInst eekTUBHOI KpUMIHAJIBHO-TIPABOBOI MPOTH/III KOPYIIIi KIFOUOBHUM € 11030aB-
JICHHSI 3JI0YMHHOT BUTOJU, KA € OCHOBHOIO MOTHBAILII€IO0 ISl BUMHEHHSI TaKUX MiSHb.
Came TOMy HaWOUTBII pe3yJbTaTUBHUMH 3aXOJaMH TOKapaHHS Yy I[bOMY KOHTEKCTI €
MaiHOBI CaHKI[Ii Ta OOMEXEHHS y TIpaBax, 30Kpema: mrpadu; KoHpickallis MaitHa; 1M03-
OaBjIeHHS TpaBa O01MAaTH MEBHI MOCAIU YU 3aiiMATHUCS MEBHOIO TiSIBHICTIO; aHYIIO-
BaHHS CIICIlAIbHUX 3BaHb, PAHT1B, YMHIB a00 KBami(iKaIlliHHUX KJIACIB.

3a3HayeH1 3aX0/1 CTBOPIOIOTH JJISI 0COOM peasibHy alIbTEPHATUBY: TOTPUMAHHS 3a-
KOHY fIK IIUISIX J0 Kap'epH, COIIaIbHOTO CTaTyCy i MoBaru, abo * — BTpaTa yCchoro Hady-
TOTO SIK HACJIIIOK MPOTUIIPABHOT MOBEAIHKU. TaKkuil MmiaXia He JIMIIIE BiAMOBIa€ MPUHITHU-
1aM CIpaBeJIMBOCTI, a ¥ Kpalle peaizye MeTy CHellialbHOI Ta 3arajIbHOI TPEBEHII11, TTO0-

PIBHSIHO 3 TPAAMIIITHOO 130JIS1IETO.
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OTtxe, dputocodis mokapaHHs HE MOXKE 0OMEXKYBATHCS BUKIIFOYHO 1JIC€H0 BIATIIIATH
YM 130JIA1LI11 3JI0YUHIIS Bl CYCIUIBCTBA. Y Cy4aCHOMY IPaBOBOMY ITOJII MTOKAPAHHS Ma€
po3rIIAIaThCA K 0araToPyHKITIOHATBHUM IHCTPYMEHT, 3IaTHUIA HE JIUIIE BITHOBUTH TI0-
PYIIEHY CIPaBeIJIUBICTD, a i BIUNTMHYTH Ha CBIJIOMICTh IMPABOMOPYIITHUKA, 3aTI00ITTH HO-
BHUM 3JI0YMHAM 1 COPHITH HOTO TMOBEPHEHHIO JI0 3aKOHOCTYXHSHOTO XUTTA. EdexTun-
HICTh KPUMIHAJBHOTO BIUIMBY MOJISITA€ HE CTIIBKU B CYBOPOCTI, CKIJIBKU B JOLLIBHOCTI
Ta aJIeKBaTHOCTI 3aCTOCOBaHOI caHKIlii. CaMe TOMy y BUITaJIKaxX TaK 3BaHUX «O1J0KOMIp-
IIEBHUX» 3JIOYHMHIB, HacCaMIIepe]] KOPYMIIHHUX, HAHOUIBII TIEBUMH € HE 3aX0JI1 130JIAIIi1,
a CaHKIIIi, 0 M030aBJIsAI0Th 0CO0Y OCHOBHOT MOTHBAIlli — HE3aKOHHOI BUTOJIH, COIliaTb-
HOTO cTaTycy Ta npodeciiinoi peanizamii. Takuil miaxig BIAMOBIIAE€ CyYaCHUM YSBJICH-
HSIM TIPO CITpaBeJIMBE, JOIIIbHE Ta e(PEKTUBHE MOKAPAHHS, 10 TOEIHY€E TPUHITAITH TY-

MaHi3My ¥ HEBIJIBOPOTHOCTI BIAMOBIIaILHOCTI.
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Kovalevych A., Krysiuk Y. Philosophy of punishment: punishment for the
sake of justice or for the sake of correction? The article presents a philosophical and
legal analysis of the institution of punishment in the context of its primary purpose —
achieving justice or rehabilitating the offender. The historical transformation of
approaches to punishment is traced, from mechanisms of physical retribution to tools of
resocialization. Particular attention is given to the modern understanding of the preventive
function of punishment and its implementation through an individualized approach to the
Imposition of sanctions. Using the example of combating corruption-related crimes, the
article substantiates the advantages of property-related measures and restrictions of rights
as effective alternatives to traditional incarceration. It is proposed to consider the
philosophy of punishment as a category that integrates ethical, social, and legal aspects
in achieving the goals of criminal liability.

Keywords: philosophy of punishment, justice, rehabilitation, resocialization,

prevention, corruption, criminal law, property sanctions, individualization of punishment.

OCOBJMBOCTI TEHJAEPHOI'O IPEACTABHUIITBA ¥
MEHITEHIIIAPHIA CUCTEMI BEJTUKOBPUTAHII

B. 1. yaika

HayxoBuii kepiBHUK: 1.10.H., npod. M. M. Auumun

IlocranoBka mnpodiaemu. B ymoBax pedopmMyBaHHS NEHITEHLIAPHOI CUCTEMU
VYkpainu, mo Tpusae 3 2016 poky 1 10 cboronHi [1], 0COOIUBO AOMIIBHO Ta aKTyaJlbHO
JOCHIIUTA 3apyODKHHUM JOCBI HOPMATHMBHOTO Ta I1HCTUTYLIMHOTO YpEryJtOBaHHS
0COOJIMBOCTEH I'eHIEPHOTO MPE/ICTABHUIITBA Y TIEHITEHIIIapHii cucTeMi BenukoOpuTaHii.
3 oy Ha Te, MO0 B YKpaiHi piBeHb KaTeropu3ailii Ta pO3MEKyBaHHS MpaB 1 CBOOO
JIONMWHM BIAMOBIHO IO TCHACPHOTO IMPEACTABHUIITBA B MEXKaX CHUCTEMH BHUKOHAHHS
MOKapaHb € HAJ3BUYANHO HU3BKUM, MIOCTAE HEOOX1IHICTh NOCIIIUTH CTaH JTOTPUMaHHS
npaB 1 cBOOOJ] YOJIOBIKIB, KIHOK Ta CEKCyalbHUX MEHIIMHCTB y MEHITEHILIapHIN cUCTEMI

BenukoOpuTanii 3arajiom Ta 6e3nocepeHbo y 3aKiiajiax Bij0yBaHHS MOKapaHHs 30KpeMa.
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AHOTamifA. Y cTaTTi po3MISAAIOTHCSI OCOOTUBOCTI T€HIEPHOTO MPEICTABHUIITBA B
NeHITeHIllapHil cucTteMi BenukoOpuTaHii y KOHTEKCTI IOCBiAY, 1110 MOYKe Oy TH KOPUCHUM
1St pehopMyBaHHS TICHITEHITIapHOT cucTeMu Ykpaiau. [IpoBeneHo aHami3 CTaTHCTHIHUX
JAHUX IOJ0 KIIBKOCTI 0Ci0 pI3HOI CTaTl y B’S3HUIAX, XapaKTepy BUYMHEHUX HUMH
3JI0YMHIB, @ TAKO)K YMOB TpUMaHHS yB’ si3HeHUX. OKpema yBara mpuIiIs€eThCsl TUTAHHIO
MIPaBOBOTO CTATyCy TPAHCTEHIAEPHHX 0C10 Y CHCTeMI BUKOHAHHS TIOKapaHb Ta MpodiemMam
iX po3MmilieHHs. ABTOPH TaKOX AaHATI3yIOTh KaJpOBY MOJITUKY OO0 MPAaIliBHUKIB
B’S3HMIIb, AKIIEHTYIOYM Ha 3HAYYNIOCTI TEHJEPHOro OalaHCy cepel IepCOHAy.
JlocIiIPKEeHHS TIIKPECTIOE BUCOKUI piBEHb JOTPUMAHHS IMpaB JIOIUHA B OPUTAHCHKIN
MEHITEHIIIAPHINA CUCTEMI, III0 MOKe OyTH 3pa3KoM JJIs HACI1TyBaHHSI.

KurouoBi cJjioBa: reHaepHe NpPEICTABHUIITBO, IEHITEHIIapHA CHUCTEMa, IpaBa
monuay, BenukoOputaHisi, TpaHCTeHJEpHI B’S3HI, TIOpeMHa pedopma, TeHIEepHa

MOJIITUKA, YMOBHU TPUMAHHS, IHCTUTYL[IHE PETYIIOBaHHS.

MeTo10 AO0CHITKEHHSA € JOCHIIUTU Ta 3’ICYBaTH «KJIIOY JO YCHIXy» TaKOro
BHCOKOTO DPIBHSA JOTPUMaHHS Ta TapaHTyBaHHS TpaB JIOAWHW B CHUCTEMI BUKOHAHHS
nokapanb BenukoOpuTaHii, ajpke CTaH JOTPUMAHHS TMpaB JIIOAWUHU y TEHITEHITIApHIN
cuctemi CrionmyueHoro KoposiBcTBa € OIHMMH 13 3pa3KOBUX BIJAMOBIAHO 10 HU3BKOTO
PIBHSI CKapr Ha HEIOTPUMAaHHS TpaB 1 CBOOOI JIFOAMHH, CYIOBUX CKapr Ha MpalliBHUKIB
YCTAHOB BUKOHAHHS MOKapaHb 3 OOKY B’sI3HIB, IIUPOKUHN CIIEKTP MEPCOHATBHUX MOCIYT,
[0 HANAIOTHCS B’SI3HSIM TOIIO, 3HUXKEHHSAM KIJBKOCTI TOBTOPIOBAHOCTI 3JIOYHHIB,
MEPEBUXOBAHHA Ta PEIHTErpailii B COILaJIbHE XKUTTSA OCI0, 10 BIAOYIM MOKapaHHS, a
TaKOXX BUCOKUMU TTOKa3HUKAMU SIKOCT1 YMOB TPUMaHHS B’ A3HIB.

Pe3yabTaTu AocaikeHHs. /[0 yacTkoBOro aHasizy IeHACPHOTO MPEICTABHUIITBA Y
MeHITeHIIapHii cucteMi BemukoOpurtanii BmaBamocs numie MinictepetBo HOcTumii
BenukooOpuranii (Ministry of Justice) Ha odimiiiHoMmy BeO-noprani Ypsany bpuranii [2].
Biarak mMokeMo Bka3aTH, M0 Yy OpUTAHCHKUX B'SI3HUISX TEHICPHE IMPEACTABHHUIITBO
3aJIEKUTH B CTATUCTUKU 3JI0YMHHOCTI Ta HAI[IOHAJILHOIO 3aKOHOHABCTBA. Y Benmkii

bpuraHii, Sk 1 B IHIIUX KpaiHaX, )KIHKU CKJIaIal0Th MEHIILY YACTUHY HACEJIEHHS B'S3HUIb
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MOPIBHSHO 3 YosioBikaMH. 3a qanuMu Ministry of Justice (MiHICTEpCTBO IOCTHIIIT) CTAHOM
Ha KiHelb KBiTeHb 2021 poKy, B OpUTAHCHKUX B'S3HULISAX Oyso Oiu3bko 3,9 Tuc. (3694)
KIHKH Ta moHaxA 77,7 TuC. 4onoBikiB [2]. TyT 3a3HaunMo, 10 OYEBUIHOIO € IepeBara
YOJIOBIUOi CTaTl y 3JIOUMHAX YCIX KaTeropid. Ase Haibuibine ocid KiHOYOi cTaTi y
MOPIBHSHHI 13 YOJIOBIKAMYU BUMHWIN IIaXPaChKi 3710YMHU, KOJIM YOJIOBIKM HalOLIbIIE, Y
MOPIBHSIHHI 13 )KIHKaAMH, BUMHWIH 3JIOYMHHU TPOTH CEKCYalbHOI HEOTOPKAHOCTI OCOOM.
VY Tomi BUMHIOBAHUX 3JIOYMHIB CEpell YOJIOBIKIB TaKOXk 3JOYMHU MIOAO IMOPYUICHHS
IPOMAJICHKOTO TTOPSIIKY, HE3aKOHHOTO 00Ty HAPKOTHKIB, 3JI0YMHU MPOTH UY>KOTO MaifHa.
[lepuricTh cepen 3710YMHHUX MisIHb, BAMHIOBAHUX XKIHKaMH AHIIIT Ta YenbCy, 3aiiMaroTh
3JI0YMHU 3 O0€3MEeKU PYXY, HACHIIBHUIIbKI 3I0YMHHU MTPOTH OC10, a TAKOXK KPaIi>KKH.

JlocHipKyroul  KUIBKICTh  3aCy/DKEHUX JI0 JIOBIYHOTO T1030aBJIEHHSI  BOJI1
(HeBU3HaUeHUM CTPOK yB’sa3HEHHs) abo Indeterminate sentences, 1ikaBO 3a3HAYUTH, 1110
ctanoM Ha 31 rpymgus 2022 poky 8513 yB’si3HeHux (8186 yosnoBikiB; 327 KIHOK)
B1I0yBaJI HEBU3HAYEHl CTPOKM NOKapaHHs, cepel HuUX Imprisonment for Public
Protection, abo yB’siI3HEHHS 3 METOIO 3aXHCTy CycluibcTBa Ta life sentences, abo noBiuHE
yB’si3HeHHs. [1{o10 BUNpaBaIyBaJbHUX BUPOKIB Cyly TO CTATHUCTHKA CBIIYUTH, MO 20%
B1JI YCIX BUIIPABAYyBaAJIBLHUX PIIIEHB CYy MIPHUIAIA€ HA )KIHOUY TOJIOBUHY, B TOM Yac, KOJIU
80% — Ha yosioBiuy. be3zanepeuHo, 111 JaH1 KOPETIOTHCA 13 TEeHIEPHUM PO3MOIIIOM BiJ]
3arajibHOi K1JIbKOCTI BUNHEHUX 3JI0YMHIB.

[ixaBo, mo y Benukiit bpuranii € okpemi B'SI3HMIN JUIsl )KIHOK, @ TaKOXK OKpeMi
BUIIUICHHS JIJIS1 JKIHOK Y CHUIBHMX B'S3HUISIX. Y IHUX BUIJUICHHSIX MPAIIOIOTh KIHOY1
odinepu, o0 3ade3neuntu 6e3neKy Ta KoMpopT KIHOK. TakoxkK, y )KIHOUMX BIITITICHHSIX
3a3BUYal 3HAXOAATHCS CIEHIAIbHI TPUMIIICHHS JIJIS TOTIISITY 32 JIThbMU, SIKI 3HAXOSTHCS
]I OMIKOKW 3acymkeHux kiHOK. Illomo reHmepHOro ckjiagy NEpCOHaNy B'S3HUIIb,
BXJIMBO 3a3HA4YNTH, 1110 y Benukiii bputanii mpairioe 6arato sxiHok-0¢i1epiB Ta iHIIOTO
MepCoHay B'SI3HUIIb, ajie IepeBaKHA OUTBIIICTh MPAI[IBHUKIB — 1€ YOJIOBIKH. 3a JaHUMHU
MinicrepctBa toctunii Benukoi bputanii 3a Oepezenb 2021 poky, y OpHUTaHCBKHUX
B'SI3HMIIX TMPaIoTh 01u3bko 32% >xiHOK. OHAK, B ACIKUX BIIIUICHHSIX IS KIHOK

MPaIIOI0Th BUKIIIOYHO XIHKH-0]ilepu.
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Opnak, sIK BIJOMO, HE ICHYE 1JIealIbHOT CHUCTEMH JOTPHMMAaHHS MNpaB T'€HIIEPHUX
MeHIIMHCTB 1 y Cnonyuenomy KopomiBcTBi. 30kpeMa, € npoOsiema 3 pO3MillIEHHIM
TpaHcregaepuHux B's3HIB. Jlo 2020 poky TpaHcrenaepsi B'si3Hi B bpuTanii manu mnpaso
BUOUpATH B SIKy B'S3HHUIIO iX PO3MICTUTH - 3a CTaTeBOIO 1JEHTHYHICTIO abo 3a
OiomoriuHoto crartio. [Ipote y 2020 porti Oymo BHEcCeHO 3MiHU 10 mirounx mpaBui (The
Prison Service Instruction on the Care and Management of Transgender Individuals in
Custody) [4], 32 SKUMH TpaHCTEHJEPHI B'sI3H1 OyIyTh PO3MIIITYBATHCS BIAMOBIIHO JO iX
010J10T14HOT CTaTi, AKIIO He Oyze ocoOnuBux o0cTaBuH. Lle BukimKano oOypeHHs B psi
IpOMaJICBKUX OpraHizaiiil 1 cepel aKTUBICTIB, SIKI BBaXalOTh, IO 1€ TMPHU3BEAC 10
JUCKpPUMIHAILII TPAHCTEHJEPHUX B'S3HIB 1 MOTIPIIECHHS IXHHOTO CTaHy. Takox iCHYe
nmpobyeMa 3 pO3MIIIEHHSIM KIHOK y B'SI3HUIIAX, JI€ MEepeBaXaroTh 4oJOBIKU. [le mMoxke
MPU3BOJAUTH JI0 HACWIIBLCTBA 1 3JIOBKHBaHb. Y 3B'S3Ky 3 IUM, OYyJIO 3allpOTIOHOBAHO
CTBOPHUTHU OKPEMI BIIIUICHHS IS )KIHOK Y B'S3HULISIX, IO MAIOTh 3MEHIIUTH 111 PU3UKH.

BucHoBku. BpaxoByroun yce BUIIE3a3HAYEHE MOXKHA PE3IOMYBATH, 110:

no-rnepiie, HaiouIbIIe 0ci0 JKIHOYOI CTaTl Y MOPIBHAHHI 13 YOJIOBIKAMU BUYMHUIH
IaxpanchKi 3JI0Y4MHU, KOJW YOJOBIKM HalOUIbIIE, Yy MOPIBHAHHI 13 KIHKaAMH, BUNHUIIU
3JIOYMHHU TPOTH CEKCyaIbHOI HEIOTOPKAHOCTI O0COOW. Y TONi BUMHIOBAHHMX 3JIOUYHMHIB
cepel] YOJI0BIKIB TAKOXK 3JIOUYMHU 00 MOPYIICHHS TPOMaICHKOTO OPSAKY, HE3aKOHHOTO
00Iry HapKOTHKIB, 3JIOYMHH MPOTH Uy>KOro MaiiHa. llepuiicts cepes; 3M0YMHHUX NTISIHb,
BUMHIOBAHMX >KIHKaMu AHDIT Ta VYenbcy, 3aliMalOTh 3JI0YMHU 3 OC3MEKU PyXy,
HAaCWJIBHUIIBKI 3JIOUUHU MPOTHU OCI10, a TAKOXK KPAJIKKU.;

O-JIpyTe, ICHyBaHHS OKPEMHX B’ SI3HUIIb JUIS )KIHOK, KIHOK 13 JIITBMH, CIIEI1aIbHOTO
KIHOUTO TEpCOHATY Y TaKMX 3aKiajgax CBIIYUTh MPO BHUCOKUH PIBEHb CTaHIApTiB
JOTPUMAHHS TTPaB JFOIWHHU 1 TPOMaJASHUHA Y OPUTAaHCHKUX BUIIPABHUX YCTAHOBAX;

MO-TPETE, y MUIOMY, bpuTaHis mpoaoBKYy€e TPAIFOBATH HAJl BUPIIIICHHSIM MPOOIIEM,
MOB'SI3aHUX 3 TCHACPHUM TPEACTABHUIITBOM Yy B's3HUIAX. [IpoTe, e HE € JIeTKOIO
3a/la4yero, OCKUIbKY 1€ BUMarae 0ajdaHCyBaHHS MK IpaBaMU TPAHCTEHAECPHUX B'S3HIB 1

0€e3IEKOI0 BCIX B'SI3HIB.
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J1O MIUTAHHSA BUSHAYEHHS KATEI'OPII «IIPABOCYB’EKTHICTb»

A.®. CTOpOKYyK

HaykoBuii kepiBHUK: K.10.H., 1011. B. M. KpaBuyk

AHOTaNisA: JOCIIPKEHO 3arajJbHOTEOPETUYHI aCMEKTH IMPaBOCYO'€KTHOCTI

YYaCHHUKIB MPABOBUX BIIHOCHH. 3a pe3yJibTaTaMH MPOBEACHOTO JOCIIHKEHHS aBTOP
HaJae 1eiHILII0 MOHATTS «IIPABOCYO'€KTHICTH.

KiarouoBi cjioBa: [1€3/1aTHICTH;, MpaBO; MPaBO3JATHICTh; MPABOCYO'€KTHICTS;

cyO'eKT mpaBa.

BuBueHHA mNpaBOCyO'€eKTHOCTI  YYacCHMKIB MPAaBOBHX BIJIHOCHH  3aBXIHU
3aJIMIIANIOCs aKTyaJbHUM Ha BCIX eTarnax po3BUTKY Ta (JOpMyBaHHS MPaBOBOi TOKTPUHU
1 CKJIaJIaJio 3Ha4YHY YacTKy Cepel] 3arajJbHOro o0CAry TEOPETUYHUX AOCHIKEHb y LIN
chepi. 30kpema, B paMmKax Teopii JepkaBH 1 MpaBa MUTAHHS MPABOCYO’ €KTHOCTI
nocmipkyBainu C. booposuuk, T. I'pekyn-Koamuk, O. Jlonuenko, B. Kauayp, B. Koctiok,
JI. JIyus, 1. Oxynes, H. Onimenko, 0. Ilynaop, I1. PabinoBuu, B. Ciuenntok, O. CkakyH
Ta IHIIIL.

3a TBepmxkeHHsM B. KpaBuyka, B ropuauuHiii Haylll MnpaBocyO'€KTHICTH ocoOu
3apKAM Oylna 1 3ajJHMIIaeThCs aKTyalbHHM IPEIMETOM MAOCTiKeHHS. Sk mpaBumiio,
BUCHHMH BUBUAIOTHCS 3aTAJIbHOTEOPETUYHI ii aCTIEKTH, CKJIaJI0B1 €JIEMEHTH Ta PI3HOBU/IH,
B TOMY YMCIIl, 3QJIEKHO BiJl y4acTi Cy0'ekTa mpaBa y TUX YM 1HIIMX MPAaBOBIIHOCHUHAX
(KOHCTUTYIIHHUX, AOMIHICTPATUBHUX, KPUMIHAIbHUX, UUBUIBHUX), TOCHIIKYIOTHCS
O0COOJMBOCTI TPaBOCYO'€KTHOCTI OKPEMHX CYO'€KTIB TIpaBa, OKPECIIOIOTHCS YMOBH

HaOyTTs Touio [1, c. 292].
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B cyyacHUX TOCHIIKEHHAX HArOJOLIYEThCS, 10 MOHSTTS MPaBOCyO €KTHOCTI HE
OTpUMAaJIO OJHO3HAYHOTO BU3HAYCHHS, 1 B JIITEpATypl ICHYIOTh Pi3HI TOYKH 30PYy II0JI0
HbOTO. Tak, y BITYM3HSHUX CHIMKJIONCAUYHNX BHUJAHHAX TIPABOCYO'€KTHICTH
TPAKTY€EThCS K 31aTHICTh: OyTH Cy0’ €KTOM IpaBa, yHaCHUKOM MPaBOBIIHOCHH [2, ¢. 597;
3]; ¢i3uyHMX 1 IOPUIUYHUX OCIO Yy BCTAHOBICHOMY MOPSAKY OyTH cyO’eKTamMH IpaBa,
TOOTO HOCISIMU Cy0’ €KTUBHHUX MpaB Ta IOPUINIHUX 000B’s13KiB [4, c. 117].

B teopii npaBa mig npaBocy0’€KTHICTIO PO3yMilOTh: 37aTHICTh OyTH CyO’ €KTOM
npasa [5, ¢. 228]; MOXKIIUBICTB 1 34aTHICTh 0COOM OyTH CyO’€KTOM MPABOBITHOCHH 3 yciMa
MIpaBOBUMHU Hacliakamu [6, ¢. 340]; caMOCTiiHY MpaBOBY KaTeropiro, 110 iCHY€E TOpsiT 13
mpaBamu 1 000B’s13kamu [7, ¢. 395].

JlocmiKyoul €BOJIIOIII0 KaTeropii «mpaBoBa cyO’ekTHICTE» B. CiueBntok
OOTPYHTOBAaHO CTBEP/KYE, IO KaTeropis «mpaBoBa CyO €KTHICTH» BiJI0Opaxae
BHU3HAYaJbHUN Ta (POPMOTBOPUMI BIUIMB 00’ €KTUBHOTO ITpaBa Ha Cy0’€KTIB CYCHUJIBHUX
B1JIHOCHH, SIK1 BHACIIIJIOK IIbOTO CTalOTh Cy0’ €KTaMU IIpaBa, ydaCHUKaMU IPaBOBITHOCHH,
HOCISIMH [PABOBUX CTATyCiB Toio [8, c. 144].

Po3misigatoun mpaBocyO’€KTHICTh SIK (pOpMasIbHY BJIACTHBICTh CyO’€KTa IMpaBa,
O. Jlonuenko Ta T. I'pekyn-KoBanuk iHTEpHpeTyroTh MPaBOCYO’ €KTHICTH SK: CTaH
MPUHAIEKHOCTI 10 MPABOBOI CUCTEMH, MPUCYTHOCTI B HI y SKOCTI IMOBHOIPABHOTO
YYaCHHKA, MOXJIMBOCTI KOPHCTYBaTHCS pecypcaMu Ii€i CUCTEMH, OTpUMAarh BiJ HEl
3aXHUCT; TaKy opMalibHy BJIACTUBICTH CY0’ €KTa IIpaBa, il BOJIHOYAC TOM By3JI0OBUI MOMEHT,
7€ MOXJIMBUN CHHTE3 MPHUPOTHO-TIPABOBUX 1 MO3UTHUBICTCHKUX YSABIEHb MPO MPABO;
BCTAHOBJICHY 3aKOHO/IaBCTBOM 3/IaTHICTh OCOOM BUCTYIIATH CYO’ €KTOM IpaBa y BCIX MOTO
nposiBax (He JIMIe B YaCTUHI BOJIOJIHHS 1 37[ICHEHHS TTpaB 1 000B’s13KiB) [9, c. 132, 135,
137].

3a tBepkeHHsIM [. OKyHeBa MpaBOCYO’€KTHICTH — II€ HE MPOCTO CoIliaibHa, a
BH3HAYEHA COIliaJbHO-IOpUINYHA BIACTUBICTh. [IpaBoCyO’€KTHICTh O3HA4Ya€, 3 OIHOTO
OOKy, HaJ1IEHHS Cy0’€KTa MEBHUMHM COIl1aJIbHO-IPABOBUMHU MOKJIUBOCTSIMH, & 3 1HIIIOTO
— BCTAHOBJICHHS 1X MEX, KOPJIOHIB. 31aTHICTh OyTH HOCIEM IOPUINYHHX MPaAB 1 000B’ SI3KIB

1 Ha3uBa€eThCs MpaBocyO’ektHIcTIO [10, €. 59].
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Ha nymky B. KocTioka mnpaBoCyO'€eKTHICTH BapTO pPO3MISAATH SIK 3[ATHICTh
y4acCHUKA CYCHIJIbHUX BIJTHOCHH BHUCTYIIaTH B SIKOCTI Cy0'€KTa IpaBa, a TakoX OyTH
YYaCHUKOM TMPABOBUX BIAHOCHH. 3a TBEPIKEHHSAM JOCIHIAHHUKA, IJIS1 TOTO 00 CyO'eKT
npaBa MaB MOXJIMBICTh BCTYIATH B MPaBOBI BIIHOCHMHU, BiH MOBHHEH SK MaTH, TaK 1
3aificHioBaTH (HaOyBaTH, BHKOHYBAaTH) TMpaBa Ta OOOB'SA3KHM, a TakoX BHECTH
BIJIMOBIAANIGHICTh 32 HEBHUKOHAHHS YW HEHAJE)KHE BUKOHAHHS MOKJIAJICHUX HA HBOTO
ob6oB's3kiB [11, c. 17].

Posrnsgatoun mpaBocyO’ €KTHICTH SIK COIMIAIBHO-IOPUINYIHY BIACTUBICTh Cy0’€KTa
MpaBa, 110 MOJIsTrae y Horo 3aTHOCTI MaTH IIpaBa Ta 000B’SI3KH 1 BAMHSTH JIi1, [0 MAIOTh
npaBoBi Hacniaku, B. Kauyp poOuTh OOIrpyHTOBaHMII BHCHOBOK IPO T€, II0O BOHA €
CKJIaJIHOI0, KOMIUIEKCHOIO TIPABOBOIO KaTeropie€ro, K1 mMpUTaMaHHI Taki o3Haku: 1) 3a
CBO€IO CYTTIO LI O/IHA 13 BJaCTUBOCTEN Ccy0’€KkTa mpasa; 2) iil mpuTaMaHHa COLIAIBHO-
IOpUIMYHA TpupoAa; 3) BKJIOYAE B ceOE ABI TOJIOBHI 3/1aTHOCTI — IPaBO3/IaTHICTh
(B1acTUBICTH 0COOH, 1110 TOJIATAE Y 11 3AaTHOCTI MaTH IIpaBa Ta 000B’I3KU ) 1 I1€3/1aTHICTh
(mcuxivyHa Ta 1HTEJIEKTYallbHO-BOJIbOBA 3/IaTHICTh CyO’€KTa BUYMHSATH Jii, 1[0 MarOTh
npaBoBi Hachiaku) [12, c. 27].

3a tBepmxennsM 0. IlyHnop, TOHATTS «IIPaBOCYO’EKTHICTEY € MIKTally3eBHUM, 1
TOMY Yy MeXaxX KOXKHOI rajgysl mpaBa BOHO HaOyBae CBOro OCOOJIMBOTO 3MICTOBHOIO
BIATIHKY [13, c. 61].

Ane st IOpUANYHOT HAyKHU BaXKJIMBE METOIOJIOTIYHE 3HAUYEHHS MAOTh MTOJIOKEHHS
PO MPaBOCYO’EKTHICTH SK: KaTEropii, 0 pO3KPHUBAE MPABOBUI CTATyC Cy0’ €KTIB MPaBa;
MepeyMOBH YYacTi y MPaBOBIAHOCHHAX; CTajii IMPaBOBOIO PETYIIOBAaHHS Ta IHIIII.
BiamoBinHo kateropis mpaBocy0’€KTHOCTI MIITHO 3aTBEpAMIIACS B HAYKOBIH TEPMIHOJIOT1T
Ta IIMPOKO 3aCTOCOBYETHhCS Yy BCIX Tally3eBUX IOPHIMYHMX Haykax. Kareropis
paBocy0’€KTHOCTI aKTUBHO BUKOPHUCTOBYETHCS Y YNHHOMY 3aKOHOJABCTBI Ta CyHOBIH
npaktull. BogHouac, npobiemy npaBocy0’€KTHOCTI HE MOXKHA BBa)KaTW BUPIIICHOIO,
OCKUIBKM JI0 IOTO 4Yacy BYEHI-IOPUCTH HE NPUMILIM A0 OJHO3HAYHOTO PO3YyMIHHS
MpaBOCYO’€KTHOCTI, ii CIIBBITHOIICHHS 3 TaKUMHU KaTEropisiMu SK MPaBOBUM CTarTyc,

cy0’€KTUBHI ITpaBa 1 I0OpuAM4HI 000B’ 513k [1, c. 293].
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OTKe, Ha HaIly JYyMKY, MPaBOCYO’€KTHICTh € OJIHIEI0 3 HEOOXITHUX IOPUIUUHUX
nepelyMOB BUHUKHEHHS TMpPaBOBIAHOCHH. BoHa Bupakae 37aTHICTH a0 MOXKIIMBICTD
ocoOu BHCTyIATH CyO’€KTOM IpaBa 3 yCiMa BIATIOBITHMMH TPAaBOBUMH HaCTiAKaMu. Y
YUHHOMY 3aKOHOJABCTBI Cy0’€KT TpaBa J0CI BH3HAYAETHCA MEPEBAXHO (PopmanibHO-
IOPUIMYHUM IUIIXOM — Yepe3 KaTeropito MpaBocy0’ €KTHOCTI. 3 IOPUIUIHOT TOUKH 30DY,
MPaBOCYO’EKTHICTh O3HAYA€ BCTAHOBJICHY 3aKOHOM 3[aTHICTh OCOOM MaTH FOPHUIWYHI
npaBa 1 OOOB’SI3KM, pEaTi30BYyBaTH iX CaMOCTIHHO, Yepe3 NPeACTaBHUKIB abo
KOMIIETEHTHI OpraHH, a TaKoXK HECTH BiAMOBIAAIBHICT 3a X HEHAJIEKHE 3I1HCHEHHS.
[IpaBoCyO’€KTHICTD € 03HAKOIO 0c0o0M ((hI3UYHOI UM IOPUIUYHOT) K CyO’€KTa mpasa Ta
BU3HAETHCS JIEPKABOIO Ha IIIJICTaBl HAsABHOCTI B OCOOM BHU3HAUEHUX 3aKOHOM

BJIACTUBOCTEM.
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KOHCTUTYUIVMHE, AIMIHICTPATUBHE ITPABO TA IPOIIEC,
®IHAHCOBE ITPABO; MI2KHAPO/THE IIPABO, IIPABO €BPONIEMCHKOI'O
Co1o3y

JOTPUMAHHSA ITPAB I CBOBO/J JIIOAUHU TA TPOMAZISSHUHA
CYB’EKTAMMU IYBJITYHOTI'O A/IMIHICTPYBAHHSA

M. II. MaTtwok, O. B. T'iprinb
HaykoBuii kepiBHUK: K.10.H., 1o1l. I'. S1. Hakoneuna
AHOTAIisi: Y CTATTi AOCTIHPKEHO OKPEMI acleKTH JOTPUMaHHA MpaB 1 CBOOO]T JItO-
IUHYU Ta TPOMAJITHUHA Cy0’ €KTaMH Iy OJIiYHOro aAMiHicTpyBaHHs. HaronomeHo Ha Bax-
JUBOCTI HEYXUJILHOTO JOTPUMAHHS 3aKOHOJIABUMX HOPM OpraHaMu JIep>KaBHOI BJIaJIU Ta
OpraHaMH MiCLIEBOTO CAMOBpPSITyBaHHS. AKIIEHTOBAHO yBary Ha HEOOX1THOCTI KOMILJIEK-
CHOTO IMiAXO/Y, 1110 BKJIIOYA€E MiABUINEHHS KBamidikallii mocajoBUX Ta CIykK00BUX 0Ci0,
CTBOPEHHsI €(pEeKTUBHUX MEXaHI3MIB IPOMaJICBKOTO KOHTPOJIIO Ta HaJexHe 1H(opmy-
BaHHS TPOMA/JISIH PO 1XH1 MTpaBa, U0 COPUSITUME 3MIIIHEHHIO BEpXOBEHCTBA IIpaBa Ta 3a-
XHUCTY TIpaB JIOJUHU Ta TPOMAJITHUHA.
KuarwouoBi cjioBa: 1oTpuMaHHs IpaB 1 CBOOO JIFOJIMHU Ta TPOMa/ITHUHA, BEPXOBEH-
CTBO mpaBa, Kojekc agMiHICTpaTUBHOTO CyJOYMHCTBA YKpaiHH, Cy0’€KTH MyOJI14HOrOo

aamiHicTpyBaHHs, KOHCTUTYIIIsI, aiMiIHICTpATUBHA MPOIIEAyPa, 3JI0BKUBAHHSI BJIAJIOIO.

Bapro posnoyaTu 3 TOr0, 1110 MUTAHHS AOTPUMAaHHS TIPaB 1 CBOOO/T JIFOAUHU Ta TPO-
MaJsiHUHA cy0’€KTaMu MyOJIIYHOTO aJIMIHICTpYBaHHS peryitoeTbes Koncruryiieo Yk-
painn, KonexcoM aamiHicTpaTuBHOTO cyqounHCcTBa YKpainu (nani — KACY) ta iHmmmu
3aKOHOJABUMMH akTaMu. [isIbHICTh Cy0’ €KTIB MyOJIYHOTO aJMIHICTPYBaHHS MOBUHHA
IPYHTYBATHCS Ha YITKUX NPABOBUX 3acaiax, sAKi rapaHTYIOTh 3aXKCT MPaB IPOMAJIsIH, 3a-
mo6iraroTh CBAaBULIIO Ta 3a0€3MEUYIOTh HAJIC)KHUM PIBEHBb MTPABOBOI JOMTOMOTH.

Bianmosinno 1o ct. 3 Koncrutymii Ykpaiau “JlroguHa, ii )KATTA 1 310pOB's, 4€CTh 1

T1HICTh, HEJOTOPKAHHICTh 1 O€3MeKa BU3HAIOTHCS B YKpaiHI HAWBHUIIOK COIIaIbHOIO
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minHicTio” [1]. Cy0’ekTH myOIigyHOro aAMiHICTpyBaHHS 3000B’sI3aH1 HE JIMIIE JOTPUMY-
BaTHCh NMPUHIIMITY BEPXOBEHCTBA IpaBa, a i 3a0e3nedyBaTu ePeKTUBHUI MEXaHi3M pea-
Ji3amii mpas 1 CBOOO JTIOUHYU Ta TPOMAASHUHA. Y ITbOMY KOHTEKCTI 0COOIMBE 3HAUCHHS
Mae€ AiSUTBHICTH Aep>KaBHUX OPraHiB Ta OPraHiB MICIIEBOTO CAaMOBPSIIYBaHHS, 1X MOCAI0-
BHX Ta CJIy’)kKO0BHX 0Ci0, SIKi TOBUHHI JisITH BUKITIOUYHO B MEXaX 3aKOHY, JOTPUMYIOUNCH
MPABOBHX CTAHJAPTIB 1 MIXKHAPOJHUX 3000B’sA3aHb Y KpaiHU.

3rigHo 3 cT. 2 KACY “3aBnaHHsaM aiMiHICTPaTHBHOTO CYJOUUHCTBA € CIIPABEJINBE,
HEYTepeIKEeHEe Ta CBOEYACHE BUPILICHHS CYJIOM CIIOPiB Y cdepi myOmiuHO-TIPaBOBUX Bi-
JTHOCHH 3 METOI0 €(heKTUBHOTO 3aXUCTY MpaB, CBOOO/ Ta iHTepeciB Pi3uyHUX 0ci0, mpaB
Ta IHTEPECIB IOPUANYHUX OCI0 BiJl MOPYIIEHB 3 OOKY Cy0’€KTIB BJIaIHUX MMOBHOBAXKEHD
[2], oT>Ke 3aKOH BU3HAUa€ JOTPUMAHHS MPaB 1 CBOOO JIIOAUHU Ta TPOMAJIIHUHA B MyO-
JIYHOMY aJMIHICTPYBaHHI SIK 3aBJIaHHS 1 32 HEBUKOHAHHS I[bOT'0 3aBJIaHHS Cy0’€KT BIa-
JTHUX TOBHOBaXE€Hb OyJie HECTH BIAMOBIAANBHICTH. Ll migkpecatoe BaKIMBICTh KOHT-
POJIIO 3a JISAJBHICTIO OPTraHiB MyOJIYHOTO aAMIHICTPYBaHHS Ta HEOOXIJHICTH 3alpoBa-
JOKeHHS e(DeKTUBHUX MEXaH13MiB MIPaBOBOTO 3aXUCTY IpaB 1 cBOOO/ JIIOAUHH Ta TpoMa-
JSTHUHA y BUMAJKY ITOPYIICHb.

Pa3om 3 TUM mpakTHKa CBIMYUTH, 110 MOPYIICHHS MpPaB JIIOJUHUA Ta TPOMAJSTHUHA
cy0’ekTaMu IMy0JIIYHOTO aIMIHICTPYBaHHS € JOBOJ1 MolMpeHuMH. Lle Moxke BUABISITUCS
y (GopMi 3JI0BKMBAHHS BIIAJI0I0, MOPYIICHHS aJMIHICTPATUBHUX MPOLELYp, HEHAIEK-
HOTO 1H(GOPMYBaHHS TPOMAJSAH MPO iXHI MpaBa ab0 HENOTPUMAaHHS MPOIECYyATbHUX
HOpM. SIK 3a3Ha4ar0Th MPaBO3aXUCHI OpraHi3allii, mpoljaeMa NoJsArae He JIUIIE Yy HeJ0C-
KOHAJIOCT1 IPABOBOTO PETYJIIOBAHHSA, a 1 Y HEIOCTATHLOMY KOHTPOJII 32 JIISIMH TIOCAIOBUX
Ta CIY>KO0BHUX 0C10, 110 31HCHIOIOTH MyOIiYHE aJIMIHICTPYBaHHSI.

[TpoGnema 3abe3neUeHHs IpaB JIFOWHKA Ta TPOMAJITHUHA ITOB’s3aHa 3 HEJIOCTATHIM
piBHEM AoTpuMaHHs 3akpimieHux y Konctutymii Ykpainu npaB i cBo6o1 ocodu 3 00Ky
nepsxasu. Hezaxatoun Ha Hopmu OcHoBHOTro 3akony Ta KACY, K. Terepin koHCTaTYE,
VYkpaina BXOJIUTh B TPIMKY JIiAEPIB 3a KUIbKICTIO 3BepHEeHb 10 €CIIJI. 3aranpHa Kijib-
KICTh CKapr MOJaHUX MpoTH YKpainu craHoButh 8833. Ile moB’s3aHO, SK 13 HETOCKO-

HAJTICTIO 3aKOHY, TaK 1 3 MPAKTUKOIO B MisTILHOCTI opraHiB Biaau [3].
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Opni€ero 3 Mpo6sieM MOB’I3aHUX 13 TOTPUMAHHSM MPaB 1 CBOOO JTIOJIUHU Ta TPO-
MaJiTHUHA cy0’€KTamMu MyOJ1YHOTO aAMIHICTPYBaHHS, HA HAULy OYMKY, € npobiema Ko-
pynyii. YNHOBHHUKYU YacTO 3JI0BXKUBAIOTH CIIYKOOBHM CTaHOBHILEM, BUMAramTh xabapi
a00 CTBOPIOIOTH IITYYHI MEPEIIKOAM JUISI peatizallii mpaB rpomassH. HeedekTuBHICT
myOJIYHOTO yNpaBIiHHS Ta KOPYMIIiiHI PU3UKH YCKIIAJHIOIOTh AOCTYII JI0 MOCIYT 1 Mpa-
Bocy 1. OcoOIMBO 11€ CTOCYETHCSI OTPUMAaHHSA aMIHICTPAaTUBHUX MOCIYT, KOJIH IpoMa-
JISTHaM JTOBOJIUTHCSI CTUKATHUCS 3 3aTSATYBAHHIM PO3TIISAY cripaB ab0 HABMUCHOIO ILTyTa-
HUHOIO B mportienypax. KpiMm Toro, yepes BiICyTHICTh HAJIEKHOTO KOHTPOJIIO 3 OOKY Ipo-
MaJICBKOCTI Ta CIa0KICTh aHTUKOPYMIIIIMHUX MEXaHi3MiB HeJ0OpOYECHI YMHOBHUKHU Ya-
CTO YHMKAIOTh BIJIMOB1AQIBHOCTI.

Takox BETUKOIO MPOOIEMOI0 3AJTUIIAETHCS 3IIOBKUBAHHS BII0I0 TOCAI0BOIO UM
ci1y’k00BOI0 0c00010 Cy0’€KTa BIaJHUX MOBHOBAXXEHb. BOHO MPOSBISETHCS Y MEPEBU-
HIEHH] M0CaJ0BUX 000B’sA3KIB, BUOIPKOBOMY 3aCTOCYBaHHI 3aKOHIB Ta TUCKY Ha I'poMa-
IisiH uu 013Hec. YacTo Taki MOpyIIeHHS 3aJIUIIAI0THCA O€3KapHUMU Yyepe3 HEJOCKOHATICTh
KOHTpOII0. BicyTHICTh €(DEKTUBHUX MEXaHi3MIB MPUTIATHEHHS JI0 BIAMOBIIAIBLHOCTI
JIUIIE MOCUJTIOE 10 TPOOJIEMY, CIIPUSAIOUH 30€PEKEHHIO KOPYIIIHHUX CXEM.

OxpeMy 1po0eMy CTAaHOBUTH BUKOPUCTAHHS TPOMI3IKUX aAMIHICTPATUBHUX ITPO-
HeAyp A7 yCKIaTHEHHS] OTPUMAaHHSI T03BOJIB UM JiiieH3ii. L{e cTBoproe ymoBH 1711 KO-
pymiiii Ta 00MeXye AOCTYH TPOMAJISH 10 aAMIHICTPATUBHUX NocayT. KpiM Toro, 010pok-
paTHuHI IePENOHU MOXKYTh IUITYYHO 3aTSATyBaTH MPOLIECH, 1110 HETaTUBHO BILUIMBAE Ha O1-
3HEC 1 CYCNUJIbCTBO. BHACHIAOK LIbOTO TPOMAASHU Ta MIANPUEMII 3MYILIEHI IIyKaTH He-
oQiIiiHI TUISIXA PO3B’SI3aHHS MMUTaHb, IO IIe OIbIIE MiAPUBAE TOBIPY 10 JEPKaBHUX
OpraHis.

i mpoOnemMu iICHYIOTh BX€ IOCUTh JIaBHO, IPOTE MUTAHHS MOILIYKY €(PEeKTUBHUX
NUISIXIB X BUPIMICHHS 3JIMIIAETHCA BIAKPUTHM. [[71s1 TIO/I0TaHHS KOPYIIIIi Ta 3JI0BKH-
BaHHSI [TOCAJI0BUM YU CITy>KOOBHUM CTaHOBHIIIEM HEOOX1THO 3alpOBAIUTH CYBOPIIII aHTHU-
KOPYMIIIHI MeXaHI3MH Ta 3a0€3MeYUTH HEBIABOPOTHICTh MOKApaHHS ISl YAHOBHHKIB,
K1 MOPYIUIYIOTh 3aKOH. Ba)XJIMBUM KPOKOM € MiABUILEHHS MPO30POCTi MyOIIYHOTO yII-

paBJIIHHS, 30KpeMa yepe3 000B’ I3KOBE OMPUIIIOAHEHHS BCIX pillIeHb 1 ()1IHAHCOBUX 3BITIB
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JIEp>KaBHUX OpPraHiB Ta OpraHiB MICIIEBOTO CaMOBPsyBaHHsA. Takox Ciij 3apoBagUTH
e(eKTUBHUN MEXaHI3M I'POMAaJICbKOTO KOHTPOJIIO, IO JI03BOJUTH BIJICTEKYBATH AiSIb-
HICTb TTOCAIOBIIIB Ta BUSBIIATH MTOPYIICHHS.

JIn1s1 3MeHIIIeHHS. BUOIPKOBOI'O 3aCTOCYBAaHHS 3aKOHIB 1 TUCKY Ha TPOMAaJIsiH HE00-
X1THO TIOCHUJTUTH HE3JICKHICTh CYJIOBO CUCTEMH Ta 3a0€3MEYNTH CITPABETUBUI PO3TIIST
CKapr Ha i1 YMHOBHUKIB. BaxInBOIO € aBTOMaTH3allis aAMIHICTPAaTUBHUX MPOILEIYp 1
BJIOCKOHAJICHHSI €JIEKTPOHHUX MOCIYT, 10 3HU3UTh BILUIUB JIOJCHKOTO (pakTopa Ta 3MeH-
[IUTh KOPYILIAHI PU3UKU.

[Io6 ycyHyTH Gr0pOKpaTHUHI IEPEITKOU IMPYU OTPUMAaHH1 TO3BOJIIB 1 JIIIIEH31H, TTO-
TPIOHO CIIPOCTUTH AIMIHICTPATUBHI MPOIEAYPH Ta CKOPOTUTH CTPOKH iX PO3TIIIIY.

KpiMm Toro, HeoOX1JTHO CTBOPUTH HE3AJIEKH1 IHCTUTYIII], IKI KOHTPOIIOBATUMYTh
JOTPUMAaHHS 3aKOHOJABCTBA y cepl MyOIIuyHOTO aIMIHICTPYBaHHS Ta ONEPaTUBHO pea-

IryBaTUMYTh Ha (DAKTH NOPYIIECHb.
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OCHOBHI HANIPSIMKHU YIOCKOHAJIEHHSI IPOLIEAYPU PO3IVISIY
TA HAJIAHHSI BACHOBKIB KOHCTUTYLIIITHOT'O CYAY YKPATHU

T. B. Xmapyk

HayxoBuii kepiBHUK: 11.10.H., ipod. L. B. Jjpooym

AHOTAaNisA: HOPMATUBHO-TIPABOBA PETIIAMEHTAIIis MPOIIEypH PO3IVISAY Ta HalaHHS

BUCHOBKIB KonctutymiitHoro Cyny YkpaiHu MICTUTD psiJi TPOOJIEMHHX ACIIEKTIB, IUISIXU

VIOCKOHAJICHHSA SKUX MOXKHA BIAIIYKaTH Yepe3 JOKTPUHAIBHI  JOCIIHKECHHS.

AKTyanpHICTE 00paHOT TEMU JOCIHIIKEHHS MIJKPECITI0E 0COOIMBA yBara BITYM3HSIHOTO
3aKOHOTBOPLS O MUTAHHS KOHCTUTYLIIITHOTO CyJJOYMHCTBA B HAIIl I€pXKaBl.

Kurouosi ciioBa: BucHoBku Koncruryuiiinoro Cyny YkpaiHu, akT KOHCTUTYLIHHOT

FOCTHIII, Tpele/ICHT, KOHCTUTYIIIHHE CYIOYMHCTBO.

BucnoBku Konctutymiitnoro Cyany VkpaiHu € akTaMu KOHCTUTYIIHHOTO
npaBoCya/is 1 000B’I3KOB1 O BUKOHAHHS, M0 BUIUIMBAE 3 HOPM CT. 159 Konctutyii
VYkpainu [1] Ta cT. 66, 69 3akony Ykpainu «IIpo Konctutymitauit Cyn Ykpainu» [2].
Bonu € octaTouHuMU 1 HE MOXKYTh OyTH OockapeHi. 1o OCHOBHUX O03HaK BHCHOBKIB
KCY nanexars HacTynHi: 1) iX IpUHAJIEKHICTD J10 YUCJIA AKTIB OPTaHiB CYA0BOI BIIa]IH;
2) ocoOnMBa HOpPMAaTUBHA MpOLEAypa MPUNUHATTA; 3) MalOTh 30BHIIIHI (OpMaJbHI
o3HakH; 4) oQiIIHO MyOIIKYIOThCS; 5) € 000B’ I3KOBUMU JIJIS BCIX aJIPECATIB, 10 SIKUX

3BepHyTa BoJsi KC Ykpainu; 6) nit0Th 6€31nocepeiHbo Ta MatoTh OCTaTOYHUI XapaKTep.
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OxpiM 11bOT0, HEOOXITHO MaM’ATaTH MPO JOKTPUHAIIbHE 3HAYEHHS TAKMX BUCHOBKIB,
Ha YOMY HAaroJjOIIyIOTh HAyKOBII, SIKE SIBJISIE COOOIO TMEBHE MOEAHAHHS HAyKOBO-
TEOPETUYHHUX IT1IXO/IIB 13 KOHCTUTYIIHHOIO MPaKTUKOIO [3, c. 91].

BucuoBok KCVY € ne camocriitnum ynpasimiHcbkuM aktoM KCVY gk oprany
JepKaBHOI BIa/M, & CBOEPIAHUM TPETEHCHKUM PIIIEHHSIM y CIIOpI IIOAO BIAMOBITHOCTI
aKTy, TPUAHATOTO YU paTH(PIKOBAHOTO CyO’€KTOM, YIMOBHOBR)XEHHM Ha TakKy Iiio,
Konctutymii Ykpainu. 3 takux no3uiiii BUCHOBOK KCY Moske HaMu pO3TJIsIaTUCs SK
OLIIHKa CIPOMOKHOCTI OpraHy MPUHHATTS BiANOBIIHOIO HOPMAaTHUBHO-TIPABOBOTO aKTy
BI/IMOBITHUM YHMHOM OIIIHFOBAaTH KOHCTUTYIIHHICTh TUX HOPM, SIKI HUM PO3POOISIOTHCS
Ta npuiiMaroThcs. B ymoBax mpaBoBoi aiiicHocTi Ykpainun KCVY ¢aktuuHo BulipaBiise
CTIOMUJIKW» 1HIIMX OPraHiB JEp>KaBHOI BIaJH, SIKI OPIEHTOBAaHI HA HOPMOTBOPYICTD.
BucuoBok KCVY € 3aco6oM aHaMITHYHOT OLIIHKH ¥ MOJICTFOBAHHS MPABOBOI J1MCHOCTI Ta
BCTAHOBJIEHHSI ii BIJAMOBIAHOCTI MOJOXeHHAM KoHctuTyuii VYKpaiHM y BUIAAKY
IMILJIEMEHTALli B 3aKOHOJIABCTBO YKpaiHU HE BJIACTUBHX JJII HHOTO HOPM Ta MOJIOKEHB
MIXHApOAHO-TIPaBOBUX JIOTOBOPIB TOILIO.

Cama o co01 npakTuka KOHCTUTYLIHHOTO cynounHcTBa KCY po3kpuiia cyTTeBl
HEJIOJIIKU MPOIIeTyp BUHECEHHS! BUCHOBKY CYIOM Yy TIOpsIKy CcT. 157-159 Konctutymii
VYkpainu. Ha nymky A. P. Kpycss, 1s npoueaypa He CTUTbKY HaBITh HE BPETYJIbOBaHa,
CKUIbKU Ma€ CyNepewINBUN XapaKTep 3aKOHOAABYOIrO 3aKpiryieHHs. Tak, BiIMOBIAHO
10 cT. 159 Koncrutymii Ykpainu 3aKOHOMPOEKT Mpo BHECeHHS 3MiH 10 KoHcTuTyii
VYkpainu posmisnaetbes BepxoBHoro Panoro VkpaiHu 3a HasiBHOCTI BUCHOBKY
Koncrurymiinoro Cymy VYkpaiHu 11010 BIAMOBIAHOCTI 3aKOHOIPOEKTY BUMOT'aM
cT. 157 ta ct. 158 uiei Konctutymii. Takum anHOM, 1171 9ac po3MIIsAy 3aKOHOIIPOEKTY
po BHeCeHHd 3MiH 10 KoHcturyii Ykpainu nependaueHo 3acTOCyBaHHSI MEXaHI3MY
MOTIEPETHHFOTO KOHCTUTYIIIHHOTO KOHTpoito. HassHicTs BucHoBKY KCVY mpo Te, 110
3aKOHOMPOEKT BiAMOBIAae BUMoram crareit 157 1 158 Koncruryiii Ykpainu, € yMOBOIO
JUJIs1 HOTO pO3MIsiy Ha TjieHapHOMY 3acifanHi BepxoBHoi Paau Ykpainu [4, c. 25-26].
Ane Hi Koncturymis VYkpainm, Hi 3akoH npo KCY He MICTATh BUYEPIHOTO

peryIoBaHHS TMPOIEAYPU PO3MIALY 3aKOHOMPOEKTY TMPO BHECEHHS 3MIH JI0
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Koncturynii 3 ypaxyBaHHsM noTpeOu orpumanHsi BUCHOBKY KCVY. Ilpuuomy, sk
JEMOHCTpPYE TMpPaKTUKa KOHCTUTYIIIHHOTO CYJAOYMHCTBA, ICHYIOTh JIBI OCHOBHI
npoOnemMu: MeXi Ta oOcsTh BpaxyBaHHs BepxoBHoro Pamoro VYkpainu mosokeHb
BucHOBKY KCVY; cTpoku Ta eTam, Ha SIKOMY TaKuil BUCHOBOK IIOBHUHEH Ha/IaBaTUCS JI0
BepxoBHoi Pagu Ykpainu, 1 criociO, y AKuif HOro OTpUMaHHs BITUBAE HA MOJATbIINH
AHAIITUYHUA CYTIPOBIA TaKOTO 3aKOHOMPOEKTY CTPYKTYPHUMH MiIPO3I1TIaMH
BepxosHoi Paau.

CrocoBHo mepmioi mpobrmemu ciin HaBectu odiuiny mnosutito KCY, skuit
po3’sicHuB (akTUYHO caMm s cede monokeHHa cT. 159 Kouctutymii VYipainu.
«3IIACHIOIOYN TIPEBEHTUBHUNM KOHCTUTYIIMHMM KOHTPOJIh IIOAO BIAMOBIIHOCTI
BuMoram crareid 157 1 158 Konctutyuii Ykpainu 3akOHOIPOEKTIB IPO BHECEHHS 3MIH
1o Koncturymii Ykpainu, KCY He o6Mexxye noBHOBakeHb BepxoBHoi Pajgu Ykpainu
BHOCUTU 3MIHH A0 OCHOBHOro 3akoHy, a Juuie 3a0e3nedye KOHCTUTYLIMHICTh iX
peanzaiii BepxoBHowo Panoro VYkpaiHu, 10 € OJHIEI0 3 OCHOBHUX TapaHTIi
crabubHOCTI KoHctutymii Yipainu. Came Tak BUPINICHO 1€ MUTAHHS B 3aKOHI
VYkpainu «lIpo Koncrurymiinuii Cyn Ykpainn», y SKOMY 3aKpiIlVIEHO TOJOXKEHHS, 1110
pimenHss ¥ BucHoBku Koncturymiiinoro Cyny VYkpaiHM piBHOIO MIpOIO €
00OB’sI3KOBUMHM 110 BUKOHaHHS. BuchHoBok KCVY wmarume 3HaYeHHS rapaHTii
JOJIepKaHHSI BCTAHOBJIGHOTO TOPSAKY BHeCeHHs 3MiH 10 KoHctuTymii Ykpainu ta
crabinpHOCTI KoHCcTHTyIIi VYKpaiHu TiINBKKM 32 yMOBH HOTO OOOB’SI3KOBOCTI JIJISt
BepxoBHnoi Pagu Ykpainm» [5].

BpaxoByroun cknaaHicTh BHeCeHHS 3MiH 10 KoHctutyiii Ykpainu, JOIIJIBHUM €
BHeceHHs 3MiH 70 3akoHy Ykpainu «lIpo Koucrutymiitnuit Cyn Ykpainm» 3 MeToro
YTOUYHEHHS TMPOLEAYPHUX AaCMEKTIB YXBaJlGHHS BIJAMOBIJIHMX BHCHOBKIB Ta IiX
3aCTOCYyBaHHSI B 3aKOHOTBOpYiN MisiibHOCTI BepxoBHoro Panoro VYkpainum. 3okpema,
JOIIJILHO JIOTIOBHUTH CTATTIO 88 IILOTO 3aKOHY YACTHHOIO CiM HACTYITHOTO 3MICTY:

«7. BucnoBok Koucturyuitnoro Cyny VYkpaiHu 1100  BiJNOBIAHOCTI
3aKOHOTIPOEKTY PO BHECEHHs 3MiH 10 KoHcTutytii Ykpainu Bumoram crateit 157 1 158

Koncturyuii YkpaiHu MOBMHEH MICTUTH OJHOYACHO: TOJIOKEHHS 3aKOHOIPOEKTY, SK1
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BinmoBiAatoTh BUMoram crtared 157 1 158 Konctutynii Ykpainu; MoJIOKEHHS, K1 He
BIJIMOBIAAIOTh TAKUM BHMOTaM; TOJIOKECHHS, sIKI Cylepedarh, BIAMOBIIAI0Th, 3MIHIOIOTh
abo B 1HmMUH cnoci®0 BIUIMBAIOTh YH ICHYIOTb PHU3MKH JJs BHU3HAHHA i1X
HEKOHCTUTYIIHHUMHU B TIOJaibIioMy. Y 1ii yacTuHi BUCHOBOK KoHctutytiitHoro Cymy
VYkpainu € 000B’s13k0BUM 7151 po3niisiny BepxoBHoto Panoro Ykpainm, 3a pesyiabratoMm
sxoro BepxoBua Payna Ykpainu moBuHHA BUHECTH MTOCTAHOBY LIOA0 BUPIIICHHS TUTAHHS
PO 3MIHY 3aKOHOIIPOEKTY MPO BHECEHHs 3MiH 10 KoHcTuTylii YKpainu 3 ypaxyBaHHIM
ropuanyHoi mo3unii Koncturymiitnoro Cymy VYkpainu. IrHOpyBaHHS Takoi MO3HMIT
Koncturymiiinoro Cyny YkpaiHu € HEIPUITYCTUMUM, a IPUIHATTS 3aKOHY ITPO BHECEHHS
smiH g0 Konctutyiii YkpaiHu 3 ypaxyBaHHSAM HOTo TOJIOKEHb, SKI Cylepeyarh,
BIIMOBIAI0Th, 3MIHIOIOTh a00 B 1HIIMK CMOCIO BIUIMBAIOTh YM ICHYIOTh PU3MKHU IS
BU3HAHHS iX HEKOHCTUTYIIHHUMHM, IOBUHHO B1JI0YBaTHCS, JUIIE SIKIIO TAKUM 3aKOHOM
PO3IIMPIOETHCS KOJIO TIPaB 1 CBOOO/ JIFOIUHU 1 TPOMAJITHIHAY.

B ycix IHIIUX BHUMAJKaX, 1 MU HANoOJSATAaEMO Ha LIbOMY, TPUIHATTS 3aKOHOIIPOEKTY
npo BHeceHHs 3MiH a0 KoHcturymii YkpaiHu HEeMOXJIuBE 0€3 ypaxyBaHHS ILISIXOM
IMIIEPATUBHOTO TMPUUHATTA Ta yXBaJeHHs pimeHHs BepxoBHoi Pagu VYkpainu mpo
3actocyBaHHsi BUCHOBKIB KCVY. ToOGTo muTaHHsS om0 BUKOHAaHHS BUCHOBKY KCVY y
BKa3aHIi YacTHHI HE TMOBMHHO pO3MISJAATHCS SK CHOCI0 y3ypnaiii BiIagd 4Yu
MEePEBULIEHHS TOBHOBA)XEHb OPTaHOM KOHCTUTYI[IHHOT FOPUCAMKIIII.

Pa3oM 3 ThM, MU MOBHHHI 3BEpHYTH yBary i Ha Tou (QaxT, mo BucHOBKH KCY
LIJKOM YKIJIQJalThCcsl B JOKTPUHY MPEUEAECHTHOIO MpaBa, a OTXe, HaOIMKaroTh
YKpaiHCbKY TMPaBOBY [IHWCHICTh 10 3alpOBA/DKEHHS OUIBII THYYKHX MEXaHI3MIB
PETyJIIOBaHHS CYCHUIBHMX BIJIHOCHH, SIKUMH 3a CBO€IO IIPABOBOIO MPHUPOAOIO € CYIOBI
pimieHHsl. JIOBOAMTBHCS Taka MO3ULIS CYKYNHICTIO TaKUMX apryMEHTIB: MO-Meplie,
BUCHOBOK KCVY He BUMarae J0maTKOBOTO 3aKPITUICHHS, @ TOMY BU3HAHHS TUX YU THUX
HOPM 3aKOHOJIaBCTB HEKOHCTUTYIIIHHUMH Y1 JICHOHCAIIISI TUX YU TUX MDKHAPOIHUX yTO/,
NpUIHATUX  YKpaiHOw, BIAOYBAa€ThCA IUIAXOM MPSAMOrO BTUIGHHS yCTaHOBUOI
(menoncyrouoi) aii BucHoBKy KCVY sk dopmMu akTy CyqoBOi I1HCTaHIIi; MO-ApyTe,

BUCcHOBKU KCY yTBOpIOIOTH CO00I0 0COOMMBUI MacUB HOPMATHUBHO-IPABOBHUX AKTIB, Y
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AKUX MiCTUThCA ropuanyHa rnosuiiist KCY, 1o € 060B’43k0BOIO 11 BpaXyBaHHS OpraHaMu
CY/IOBOI TUIKM BIaJH, a TaKOX IHIIMMH OpraHamMH JAEp>KaBHOI BIAJU TPHU BUPIIICHHI
CYIOBUX CITpaB a00 MPUIHATTI HOPMAaTHUBHO-TIPABOBHUX aKTiB; MO-TPETE, OMEPATUBHICTD
Ta MOOUIBHICTH AistibHOCTI KCVY 3HauHO mepeBullye B CTpOKax Ta TEpMiHAX
3aKOHOTBOpYY NisnbHICTH BepxoBHoi Pagm Ykpainu, a oOMexxeHUil KiIbKICHUM CKJIana
KCY ta immepatuBHMII O0OB’A30K OpaTH yd4acTb Yy TOJOCYBaHHI Ta HEMOXIIUBICTb
yTPUMYBATUCS TIPU BUHECEHH1 BUCHOBKIB — YC€ 1€ CBIAYUTH MPO MOTY>KHUM MOTEHIIAI
OTIEPAaTUBHOTO BUPIMICHHS MPOOJIEM CYIEPEUYHOCTI 3aKOHOJABCTBA ITOJIOKCHHSIIM
Koncturymii VYkpainu, uum BijiOyBaeThcs (HaKTUUHO MOro peBi3is; MO-4ETBEPTE,
npeueneHTHU xapakrtep BUCHOBKIB KCY 1o3Boiisie 3acTocoByBard ix HE JMIIE SIK
PEryJsiTOp CYCHUIBHUX BIIHOCHH, aje 1 SIK MNPCIOAUIINHUNA (QakT ajis BUPILICHHS
aHAJIOTTYHUX YU TOTOXKHUX CYJOBHX CHOpIB y MOJAJIbIIOMY.

Otxe, My BBaxkaeMo, 10 mijg BUCHOBKOM KoHctutymiiiHoro Cyny VYkpainu
HEOOXIZTHO  pO3yMITHM MpoUEeCyalbHH aKT, HajJaHuid Benukoro  mamaroro
Koncrutyuiinoro Cyay BHACHiIOK NPOBEAEHHS MPOLENypU PO3MISAY CIpaB Ha
nijacraBax, nependadeHux KOHCTHTYLI€O Ta 3aKOHONABCTBOM MPO KOHCTUTYLIMHY
pOICAYPY, SIKMM CKJIAMa€Thcs 31 BCTYIHOI, OIIMCOBOI, MOTHBYBaJIbHOI Ta
PE30JIOTUBHOT YacTHH, NIJNUCAHUNA CYQJECI0 OpraHy KOHCTUTYLIMHOI IOCTHUIIL,
HaJaHUH IMEHEM YKpaiHU Ta He MiJIArae OCKapKeHHI0. Pa3oM 3 UM «KOHCTUTYIIIHiHA
npouenypa HajnanHa BUCHOBKIB Konctutymniiaum CynoMm YkpaiHu» SK OpHAAYHA
Kareropiss — Il CUCTeMa TepeAdauyeHuX KOHCTUTYLINHUM 3aKOHOAABCTBOM
MOCTIIOBHUX CTaii po3misay 1 BupimeHHs Benukoro manaroro KoHcTuTyiiHOTO
Cyny VYkpainu cmpaB Ta HaJaHHS akTiB y (opmi BHCHOBKIB, CIHpsIMOBaHa Ha
3a0e3MneueHHs MOJAJIbIIOr0 000B’SI3KOBOTO iX JOAEpAaHHSA. 32 CBOEIO IOPUAMYHOIO
npuponoto BucHoBKM KCY MOXyTh SK HajlexaTw 10 JKepels IpaBa (BUCHOBKH 3
MPUBOY KOHCTUTYLIHHOCTI MI)KHAPOAHUX JIOTOBOPIB YKpaiHu, 10 € YUHHUMHU) 200 XK
BUCTyNaTH MPaBOBOIO MiJCTaBOO nisi  npuitHaTTs [lapnmamentom  Ykpainu
BIJIMOBITHUX PIIIEHb 1 HE HAJEXKATH OE3MOCEPETHBO JI0 KEPEeT IpaBa YKpaiHu.

[Iponienypa miAroroBkM Ta HagaHHsS BUCHOBKIB KoncTutymiiitnum Cynom
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VYKkpaiHu € BaxXJIUMBUM 3aco00M 3a0e3MeyYeHHsT HEYyXWUJIBHOCTI JOTPUMAaHHS
Koncturyuii Yipainu. Hagatoun BucHoBku, Koncrutymiithuit Cyn Ykpainu Bupinrye
oApazy AeKiIbKa MpoOJieM KOHCTUTYLIHHO-MPABOBOTO PErYIIOBAHHSA CYCHUIBHUX
BIJIHOCHH: BCTAHOBJIIOE CIOCIO MpakTUYHOI peanizaiii mnoynoxkeHb KoHcTutytii
VYkpainu B cdepax, B SKHX € HEJOCTaTHIM HOPMATUBHO-TIPABOBE 3a0€3MCUEHHS
CYCHUIbHUX BIJIHOCHH; HAJa€ OI[IHKY CTYNEHIO BiJMOBIAHOCTI Ta 3ayBaxKye Ha
HEOOXITHMX 3MIHAX OKPEMHX HOPMATUBHO-TIPABOBUX YW I1HIIMX aKTax s
BinmoBigHOCTI iXx KoHcTuTymii YKpainu; BU3HAYa€ MEXi TOMyCTUMOCTI partudikarrii
OKpPEeMHX MI)KHAPOJIHUX JIOTOBOPIB UM 1X YACTHH.

BpaxoBytouu npenenenTHuit xapakrep pimieHb Konctutymiitnoro Cyny Ykpainu,

a TaKoX 3/aTHICTh BHUCHOBKIB, SIKI HUM HAJalOThCsA, IPSIMO BIUIMBATU Ha 3MIHY HOPM

3daKOHOOaBCTBa, 30KpEMa HNIJIAAXOM X BHJIYYCHHA Ta CKACyBAHHA, JOBOAUTHCA 00’ €KTUBHA

HEOOXIAHICTh MOAAJIBUIOTO0 PO3BUTKY MEXaHI3MIB MPaBOTBOPYOCTI KOHCTUTYIIMHOTO

Cyny Ykpainu Ta 3akpirjieHHs 000B’A3KOBOCTI TAKUX BUCHOBKIB JIsl 1HIIUX CyO’€KTIB

HOPMOTBOPUYOTO TPOIIECY.
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HMARUK T., DROBUSH I. MAIN DIRECTIONS FOR IMPROVING THE
PROCEDURE FOR CONSIDERATION AND PROVISION OF OPINIONS BY
THE CONSTITUTIONAL COURT OF UKRAINE

The regulatory and legal regulation of the procedure for considering and providing
conclusions of the Constitutional Court of Ukraine contains a number of problematic
aspects, the ways of improving which can be found through doctrinal research. The
relevance of the chosen topic of research is emphasized by the special attention of the
domestic legislator to the issue of constitutional justice in our state.

Keywords: conclusions of the Constitutional Court of Ukraine, act of

constitutional justice, precedent, constitutional proceedings.

®ITHAHCOBA BUIITIOBIIAJTBHICTD V COEPI IEPJKABHOI
PECCTPALII FOPUIMYHUX OCIB

L.I1. Hlymeiiko

HayxoBuii kepiBHUK: 11.10.H., pod. T. O. Kosomienb

AHortanisi: JlocnipkeHO MarepiaJbHO-NPAaBOBUA 1 MPOLEAYPHUIM aCHEeKTH

(iHaHCOBOI BIAMOBIAAIBHOCTI y cdepl JepkKaBHOI pPEeCTpalii IOPUIUYHUX OCi0,
BUSIBJICHO MTPOTAJIMHY 1 HETOJIIKH B 3aKOHOJIABCTBI, HABEJICHO LUIAXH 1X yCYHEHHS.

KurouoBi cJjioBa: jep>kaBHHI peecTparop, KiHIEBHM OeHediliapHUil BIACHUK,

(hiHaHCOBa BIIMOBIIATBHICTD, IITPad, FOpUIUIHA 0CO0A.

[Tounnaroum 3 29 rpynus 2022 poky B 4. 4 ct. 35 3akony Ykpainu «IIpo nepxaBHy
peecTpaniio PUIUYHUX 0cCi0, (i3uuHMX O0cCi0 — MANPHUEMIIB Ta TPOMAJICHKUX
(dbopMyBaHb» 3’ IBUJTUCS MOJOKEHHS, 10 MepeadayaloTh HaKIaJAeHHs Tpady B po3Mipi
Bix 1000 mo 20000 HeomomaTKOBYBaHMX MIHIMYMIB JOXOIIB TpPOMaJsH 3a

MPaBOMNOPYILIEHHS, OB’ s13aH1 31 CBOEYACHICTIO, TOBHOTOIO 1 JOCTOBIPHICTIO B1IOMOCTEMN
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po KiHIeBoro OeHediriapHoro BiacHUKa 0puandHoi ocoou [1]. Ll BiamoBiaabHICTh
ICHy€e TOpsii 3 aAMIHICTPAaTUBHOIO BIAMOBIAAIBHICTIO, MiependadeHoo 4. 6 cT. 166-11
KVYnAIl gt kepiBHUKIB IOpUANYHUX 0Ci0 a00 0ci0, YIOBHOBOXCHHX IISITH BiJl iIMEHI
IOpUJIMYHUX OCI0 (BUKOHABUOTO OpraHy) 3a HEMoJaHHA a00 HEeCBOEYAaCHE IOJaHHS
JIep’)KaBHOMY peecTparopy iH¢opmMmalii mpo KiHieBoro OeHediiapHOro BIaCHHUKA
opuaudHOi ocobu abo mMpo WOro BiACYTHICTH, a0 MOKYMEHTIB IJIs MiATBEPIKCHHS
B1JIOMOCTEH MpO KiHIEBOro OeHediliapHOTO BJIACHUKA IOPUIAMYHOI ocoOM [2], a TaKox
nopsi/ 3 KpUMIHAIBHOIO BIAMOBIIAIBHICTIO, Iependadenoro 4. 1 ct. 205-1 KK Ykpainu,
3a BHECEHHSI B JIOKYMEHTH, Kl BIJIOBIJHO JO 3aKOHY IMONAIOTHCS JJIsi MPOBEACHHS
Jep>KaBHOI peecTparlii FOpUANIHOI 0coO0u abo (G13MIHOT 0COOU - MIAMPUEMIIS, 3aB1IOMO
HempaBAuBuX Bigomocted [3]. Omxe WHaeTbcd MNOpo Pi3HI BUIM  FOPHIAYHOL
BIJINOBIJIAJILHOCTI; HOPMY 4. 4 CT. 35 HaBeEHOTO BHUIIE 3aKOHY CJIiJ] BBAXKATH TAKOIO, 1110
BCTaHOBIIIOE (DIHAHCOBY BiAMOBIIAJIbHICTD.

dinaHCcOBa BIANOBIIAIBHICTD Yy I1H cdepi e He Oyna 00’ €KTOM KOMILIEKCHOTO
HAyKOBOTO JociikeHHs . KpiM Toro, 3 OmIsily Ha BITHOCHO HEBEJIMKUN MPOMIKOK Yacy,
KWW MUHYB 3 JTHSI HAOpaHHS YMHHOCTI HaBEJICHOIO BUITIE HOPMOIO, IIe HE HAINpaIlbOBaHa
yCcTajeHa CyJ0Ba MPaKTUKa OCKap>KeHHS TTOCTAHOB MPO HAKJIAJEHHS TaKkuX (DIHAHCOBHX
CaHKIIH.

[IpaBOBOIO TIJCTaBOK0 BUHUKHEHHS MO3UTHUBHUX OOOB’SA3KIB, 32 HEBHUKOHAHHS
AKUX HacTae (IHAHCOBA BIAMOBIIANBHICTD Y cepi AepkKaBHOI peecTpallii IOPUANIHUX
oci0, € Hopmu cT. 5-1 3akony VYkpainu «lIpo 3amoOiranHs Ta MpOTHAIIO Jierajizalii
(BIIMUBAHHIO) JTIOXO/IIB, OICPKAHUX 3JIOUMHHUM IIJISAXOM, (DIHAHCYBAHHIO TEPOPHU3MY Ta
(hiHaHCYBaHHIO PO3MOBCIOMKEHHS 30p0i MacoBOro 3HUIEHHD» [4], 1. 17 4. 1, m. 2 4. 3 cT.
17,m. 14u.4,n.449.5ct. 17, m. 54. 1, m. 6 4. 2 ct. 22 3akony Ykpainu «lIpo nepxaBHy
pEeECTpaIliio IOPUANYHUX 0Ci0, (I3MUHUX 0Ci0 — MIANPUEMIIB Ta TPOMAICHKHUX
dbopmyBanb» [1], siki mepeadavyarOTh MOJAHHS JEP>KAaBHOMY PEECTPATOPYy CTPYKTYpH
BJIACHOCTI, Hakazy MinicrepcTBa toctuuli Ykpainu Big 18.11.2016 Ne 3268/5 «IlIpo
3aTBepKeHHsT hopM 3asB y cepi mepkaBHOI peecTparlli pUInIHUX 0ci0, Pi3uaHuX

oci0 - mANpueMIliB Ta rpomaickkux GopmyBanb» [5] (dbopma 3asB mnependadae
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3a3HAYEHHS B HUX B1JIOMOCTEH PO KiHIIeBUX OeHediliapHUX BJIAaCHUKIB), a TAKOXK HaKa3y
MinicrepctBa (QinanciB  Ykpainu Big 19.03.2021 No 163  «IIpo 3arBepmkeHHs
[Tonoxxennst mpo GopmMy Ta 3MICT CTPYKTYpH BIIACHOCTI» [6] (SKe BU3HAYaE TEpertikK
B1JIOMOCTEH, 110 3a3HAYAIOTHCS Y CTPYKTYPI BIIACHOCTI).

Cy0’exkTOM MpaBOMOPYIICHD, BIAMOBINANBHICTD 3a sKi mepemnbdadena 4. 4 cT. 35
IIHOTO 3aKOHY, € FOpUINYIHA 0c00a, a y BUTIAJIKY, Iepen0adeHoMy a03a1ioM YETBEPTHUM ITi€T
YaCTUHU — TakKoXX Moke Oyt ¢i3myHa ocoba, sKa € 3aCHOBHUKOM (yYaCHHUKOM)
IOpUANYHOI 0co0u Ta/ab0 3MIHCHIOE BUPIMIAIbHUI BIUTUB Ha ii AlsUIbHICTE. He MOXYThH
OyTH cy0’€KTOM IILOTO MPABOMOPYLIECHHS OPUIUYHI 0COOU TUX OpTraHi3aliifHO-ITPABOBUX
dbopm, mepenik Skux nepeadadeHo 4. 8§ cr. 5-1 3akony Ykpainu «IIpo 3amobiranHs Ta
MPOTHUI0 Jieramizailii (BIAMUBAHHIO) JOXOMIB, OJEPKAHUX 3JOYMHHUM IIUISIXOM,
(diHaHCYBaHHIO Tepopu3My Ta (IHAHCYBAaHHIO PO3MOBCIOKEHHS 30p0Oi MacoBOTO
sHUIICHHS». OO0’€KTOM NHWX  MPaBONMOPYIIEHh €  BPETYJIbOBaHI  HOPMaMH
aJMIHICTPaTUBHOIO MpaBa CyCHIJIbHI BIIHOCHHHM, SIKI BAUHUKAIOTh MIXK: 1) nepkaBoro B
oco0l JIep>KaBHOTO peecTparopa Ta IOPUAMYHUMH OCO0aMU 3 TMPUBOAY IOMAHHS
iH(opMarii npo KiHieBoro OeHediliapHOro BIIACHUKA; 2) IOPUIUYHOI0 0CO00I0 Ta ii
3aCHOBHHMKAMH (YYaCHUKAaMH) YU 0CO0aMH, 110 3M1MCHIOIOTh BUPINIAILHUN BIUIUB Ha 11
TUSTBHICTIO, 3 MPUBOJTY HAJIaHHS FOPUANYHIN 0001 iHGopMaIlii, He0OX1THOT /7151 HOJaHHS
abo akrtyamizanii iHpopMalii mpo KiHIEBOro OeHe(IliapHOTO BIACHUKA Ta CTPYKTYpPY
BracHOCTI. O0’€KTUBHA CTOPOHA MPABOMOPYIICHb XapaKTEPU3Y€EThCs MISTHHAM y (popmi
aKTUBHUX M1l (BHECEHHS 3aBIIOMO HEMpPaBAUBUX BIIOMOCTEH 1O JIOKYMEHTIB,
HECBO€YacHe ToJlanHs iH(popMarlii) abo y popmi 6e3aisIbHOCTI (HenogaHHs 1H(opmarrii
Tep>)KaBHOMY peecTpaTopy, HeHajaaHHS 1HdopMarlii OpuaudHid ocobi Ha 1i 3amur).
Cy0’exTHBHA CTOPOHA XapaKTEePU3YyEThCSI BUHOIO, (hopMa SKOT 3aKOHOM HE BCTAHOBJICHA,
OJTHAaK Taka i SK «IIOJaHHS 3aBiJOMO HEMPAaBIUBUX BIAOMOCTEH», BHXOISYH 3
OyKBAJIBHOTO TIyMa4deHHS ITi€] YaCTUHU AMCIIO3UINT PABOBOi HOPMH, MOYKE BUMHSTHCS
JUIIe B YMUCHIN (pOpM1 BUHH.

Buxonsan 3 monoxkens 4. 1 ct. 58 Koncturytii Ykpainu, HaBeieH1 BUIE TisTHHS HE

TATHYTH 32 CO0010 (DIHAHCOBOI BIJMOBIIAJILHOCTI, SAKIIO OyJIM BUYMHEH1 10 28 TpyaHs 2022
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poky. Kpim Toro, Hopmoto 4. 3 cT. 5-1 3akony Ykpainu «IIpo 3anobiranHs Ta npoTUAII0
neramizamii (BiIMUBAHHIO) JTOXOJIIB, OJEPKAaHUX 3JIOYMHHUM ILIIXOM, (hIHAHCYBaHHIO
Tepopu3My Ta (IHAHCYBaHHIO PO3IMOBCIOMKEHHS 30pOi MacoBOTO  3HUIIECHHS
BCTAHOBJICHO IT1JICTaBy JIJIs1 3BIJILHEHHS B1Jl BIANOBIIAIBHOCTI. 3T1HO 3 I[1€EF0 HOPMOIO,
IOpUANYHI 0cO0HU, K1 MOPYIIMIM BUMOTHU IIi€] YaCTUHHU y 3B’S3Ky 3 HEOTPUMAaHHAM
BIJIMOBIAI Ha 3amuT iHQoOpMaIllii, HEOOXIAHOI Ui MOAAHHS IOPUIUYHOI0 OCO0O0I0 Jis
BHECEHHs1 a00 akryamizauii B €IUHOMY JEp>KaBHOMY pEECTpl IOPUAUYHUX 0Ci0,
¢b13uuHuX 0Ci0 - MIANPHUEMIIB Ta TPOMAICHKUX (opMyBaHb 1H(OPMAILIIi TPO KIHIIEBOTO
OenediliapHOTO BIACHUKA Ta CTPYKTYPY BIACHOCTI, 3BUIHHSIOTHCS BiJl BIMOBIJAILHOCTI
3a Take nopyiieHHs [4]. KpiMm Toro, Ha Hally JTyMmKy, TOMYIIEHHS TEXHIYHUX TTOMUJIOK Y
JOKYMEHTaX, fIKi TIOJAIOThCS JIEPKaBHOMY PEECTPATOpy, HE MOXKE TPAKTyBaTHUCS SK
BHECEHHS 0 JOKYMEHTIB 3aBIJOMO HEINpPaBAMBHUX BIAOMOCTEH, OCKIJIBKM B LbOMY
BUITAJIKY BIJICYTHS CyO’ €KTBHA CTOPOHA NMPABONOPYIICHHS.

CaHknii yciX TphOX HOpM, IO HependadaroTh (PIHAHCOBY BIANOBIAANBHICTH B
JTOCHIHKyBaHIN cdepi, € OJHAKOBUMH, a 32 MOACIUIIO € Oe3aJIbTepHATUBHUMU BIJIHOCHO
BU3HAUCHUMH. BepxXHs 1 HUKHSA MEXKI1 KOKHOI CaHKIII1 BIAPI3HAIOTHCS MIXK co00r0 B 20
pasiB. [lupoki mexi muckperii MiHicTepcTBa IOCTUII YKpaiHH, YIOBHOBAXXEHOTO
3aCTOCOBYBAaTH (DIHAHCOBI CaHKIIIi, KOMIIEHCYIOTbCS 3aKpIIUICHHSM Ha MiA3aKOHHOMY
p1BHI IepeniKy 00CTaBUH, IO MIJISATa0Th BpaXyBaHHIO MPU BU3HAUYCHH1 po3Mipy mTpady.
Jlo Takux 0OCTaBUH BXOJIAThH: XapaKTep MOPYIICHHS; EPEAYMOBH 1 MPUYNHU MTOPYIIICHHS;
MOBTOPHE BYMHEHHS TOTO CaMOTO MOPYIICHHS, 3a K€ Ha 0CO0y MPOTSATOM OCTaHHBOTO
poKy Oyno HakiageHo mTpad; KiUIbKICTh MOPYIIEHb, BAMHEHUX OCO00I0, MO0 SKO1
CKJIQZICHO TMPOTOKOJI, MPOTITOM OCTAHHIX TPHOX POKIB; CTyMiHb BUHU; HASBHICTH a00
BIJICYTHICTh HETaTMBHMX HACIIJIKIB TOPYIICHHsS, iX Macmtad Ta MOXIHUBICTh
ycyHnenss [7]. Ha Hamy mymky, niei mepenik ciig Oyso O JOTOBHUTH TaKOXK TaKUMHU
oOcTaBMHaMU, SIK: BU3HAHHS (PaKTy BUYMHEHHS MOPYIICHHS; JOOPOBIIbHE YCYHEHHS
MOPYIIEHHST O MOMEHTY PO3IVISAy CIpPaBH; HASBHICTh UM BiJCYTHICTH MPOBAKCHHS
IOPUAMYHOI0 0COOO0I0 TOCIIOAPCHKOT JisSIIbHOCTI HA MOMEHT BUMHEHHS PABONOPYIICHHS,

MaiHOBUW CTaH IOPUAMYHOI 0COOU; MOXKIIMBICTH 3’5ICYyBaTH 1H(OpMAIIiIO0 PO KIHIIEBUX
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oeHediriapHuX BJIACHUKIB 3a JOIMOMOIOI0 HAasBHUX B €IWHOMY JEp)KaBHOMY PEeCTpl
B1JIOMOCTEH MPO YYaCHUKIB IOPUIUYHOT OCOOH.

Ha Binminy Bix OararboX IHIIMX HOpPM MpO (iHAHCOBY BIiAMOBIAANBHICTH, B
JTOCIHKYBAaHOMY BHIAJKYy IEepea0adeHo CTPOK JaBHOCTI. BiH craHOBuTH 1 pik 3 jgHSA
BUSBJICHHS TIOPYIIEHHS, ajie He Mi3HiIe 3 pokiB 3 AHs oro BunHeHHS [7]. Pasom 3 Tuwm,
BiH BCTAHOBJICHWH ITiI3AKOHHUM aKTOM — Haka3oM MiHicTepcTBa fOCTHUIll YKpaiHum —
opraHy, HIO 3[IACHIOE TMPUTATHEHHS JO BIJNOBIIAILHOCTI. Buxomsum 3 ycrameHoi
MPAKTUKU PErylIOBaHHS MIACTaB IOPUIUYHOI BIAMOBINAIBHOCTI, AOLUIbHINIE Oyn10 O
BKJIFOYUTH HOPMY IPO CTPOK JABHOCTI came J10 MOJOXKEHb 4. 4 CT. 35 BUIIEBKAa3aHOIO
3akoHy. KpiM Toro, TpuBajicTh CTPOKY AABHOCTI € HAJMIPHO BEJIMKOI: FPAHUYHUM 11
CTPOK TepeBuIye cTpoku, BuzHadeH1 cT. 38 KYnAllim. 1 4. 1 ct. 49 KK VYkpainu.

[IpoBamkeHHs y crpaBax Mpo MPUTITHEHHs A0 (1HAHCOBOI BiAMOBIIAIBLHOCTI Y
cdepl aep:kaBHOI peecTpallii IOPUANYHUX OCI0 BIIOYBAETHCA B TAKIMA MOCHIIOBHOCTI:
1) BUsIBIIEHHS TPABOMOPYILIECHHS MiJ Yac MPOBEIECHHS KOHTPOIIIO 32 AISUIBHICTIO Y cdepi
JIEp>KaBHOI peecTpallii, 4d 3a HacliJIKaMl OTPUMAHHS MOBIJOMIICHHS BiJl JI€PKABHOTO
peecTparopa, abo 3a pe3yJibTaTaMH nepeBipku 1HGOpMaIlli, HaJlaHOi CaMOI0 FOPUIUYHOIO
0c00010; 2) CKJIagaHHs 1 HaJCWJIaHHS MIPOTOKOIY; 3) po3misia crpaBu; 4) BUHECEHHS Ta
HaJCWJIAHHS 0COO0l MOCTAHOBH MPO HAKIAACHHS IITpady Yu MPO 3aKPHUTTS CIPaBH; S)
OCKap>KeHHsI OCTAaHOBU 10 Cydy; 6) BUKOHAHHS NMOCTaHOBM [7]. 3 omisiAy Ha Te, IO
CIpaBy po3msigae 0e3nocepeHbO LEHTpPaJbHUA OpraH BUKOHABYOi  BIAJH,
aJAMIHICTpaTUBHE OCKap>KEHHs1 NOCTaHOBU He mependadeno. Ha xans, y Ilopsaky,
3aTBEp)KeHOMY Haka3zoM MinHictepcTBa rocTuilii Yikpainu Bim 13.09.2023 Ne 3258/5,
MaloTh MICIE MPOTAaJIUHU CTOCOBHO: 1) HACHIJIKIB CyIOBOTO OCKAapKEHHS MMOCTAHOBU B
KOHTEKCTI 3yNMUHEHHA 11 [1i; 2) MOpsiAKy BUKOHAHHS MOCTAHOBM (a caMe, Yd € Taka
MMOCTaHOBA BUKOHABYMM JOKYMEHTOM ). [ 11 mporanuuu notpeOyroTh 3arnmoBHeHHs . Hemomik
TakoXX MICTHTH HopMma M. 12 mporo Ilopsiiky, sika BCTaHOBIIOE ABOMICSYHUN CTPOK
PO3MIISALY CpaBH, MPOTe (HaKTUIHO TO3BOJISIE PO3TIISAATH CIIPaBy Ofpa3y Iicis TOTO, K
oco0a BBaKaTUMETHCS TOBIOMJICHOIO MPO CKIIAJIEHHS BIHOCHO Hei mportokony. Ha

Hallly JIyMKYy, IIUM TOPYUIYEThCS MPABO OCOOM HA 3aXHUCT, OCKIJIBKM HE HAJAEThCS
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JIOCTaTHIA 4Yac Jig MIATOTOBKM 3aXUCTy 1 MPEJACTABICHHS CBOEI IMO3UIN; JOLIIBHO
BCTAHOBUTH, L0 PO3IVIS]] CIIpaBU MOXke OyTH po3IouaTuil He padimie sk yepe3 30 aHiB 3
THsI, KOJIK 0c00a BBa)KAETHCS TIOB1IOMIICHOIO TIPO CKJIAJICHHS MPOTOKOIY.

BucHoBku. ®inaHcoBa BIANOBIIANBHICTE Yy cdepl JAepKaBHOI peecTparii
IOpUIUYHUX OCI0 € BITHOCHO HOBUM SIBUIIEM Ta OOMEXKYEThCS JHIIEe CHeporo
MPABOBITHOCUH HIOAO PO3KPUTTS 1H(OpMAIIi Mpo KiHIEBUX OeHedilllapHUX BIACHUKIB.
Cy0’€eKTOM ITUX MPABOMOPYIICHB, OKPIM IOPUIMYHUX 0C10, MOXKYTh OyTH 1 (h13U9IHI 0COOU
0e3 crarycy cy0'ekTa MiAMPUEMHHUIIBKOI MISUTBHOCTI, IO € HETHITOBUM i (piHAHCOBOI
BinoBiianbHOCTI. Cy0’€KTOM 3acTOCyBaHHsS (PIHAHCOBOI CaHKIII B IiH cdepl € e
MinictrepctBo toctullli Ykpainu. [Ipu BuOOpi po3mipy caHKIIII 1€l opraH HaalIeHUn
IIMPOKUMHU  MEXaMH JUCKPEIINHUX TMOBHOBAKEHb; aJMIHICTPATUBHE OCKapKECHHS
MIOCTaHOB PO HAKJIAJICHHS TakuX CaHKIiNd HemoxuinBe. Cepen HETOJIKIB IPaBOBOTO
peryinoBaHHs (DIHAHCOBOI BIIMOBIIAJILHOCTI y cepi IepKaBHOI peecTpalii OpUINIHIX
0C10 BHSBJIEHO: HEMOBHOTY NEpeiKy oOCTaBUH, IKi MOXHa Oyno O BpaxoByBaTH IpHU
BHU3HAYEHHI PO3MIPY CTATHEHHS; BCTAHOBJIEHHS CTPOKY JTAaBHOCTI MiJA3aKOHHUM aKTOM, a
HE 3aKOHOM, Ta Ha/IMIpHY HOT0 TPUBAJICTh; HEBU3HAYEHICThH HACIIIKIB [TOYATKy CYI0BOIO
OCKap>KeHHsI TOCTAHOBH JJIsl YUHHOCTI CaMOi IOCTAHOBH, a TAKOXK MOPSAKY 11 BAKOHAHHS,
BIJICYyTHICTh MIHIMAQJIbHOTO CTPOKY, MPOTATOM SKOrO 0co0a, SIKiil Bpy4ye€HO MPOTOKOJ,

MaTUMeE MOKJIUBICTh peai3yBaTH MPaBO Ha 3aXUCT.
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The article examines the substantive and procedural aspects of financial
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IMPUHIINAII TPAHCIIAPEHTHOCTI B TIPAKTHIII OPTAHIB
IYBJIYHOI AJJMIHICTPAIIII

X. I. Anapymak

HayxkoBuii kepiBHHK: K.10.H., foil. I. I. Hakoneuna

AHOTaNIfA: MPOAHANI30BaHO MPHUHIMI TPAHCHAPEHTHOCTI B MPAKTHIIl OPraHiB

nyOmiyHOi ajgMmiHicTpauli B YKpaiHi. 3A1MCHEHO TEOPEeTHMYHUN aHalli3 TOHSTTS

TPAHCIAPEHTHOCTI MyONIYHUX OpraHiB BIagd, SK BHUXIIHOTO MPHUHIMILY, IO A€

MpaKkTUYHUN e(EeKT MO3UTUBHOI aJAMIHICTPATUBHOI MAiISUTBHOCTI. 3’SCOBaHO MPABOBY

MPUPOAY MPUHIHUITY TPAHCHAPEHTHOCTI B MPAKTUYHIA MISUIBHOCTI OpPraHiB IyOJiYyHOI
aJMIHICTpaIlli.

Ku11040Bi ci10Ba: TpaHCIApEHTHICTH, MPO30PICTh, BIAKPUTICTh, OpTaHU MyOI14HOT

aAMIHICTpalli, IPUUHATTS YIPaBIIHCHKHUX PIlI€Hb, IPUHIUII.

TpaHCHapeHTHICTh € OJIHUM 13 KIIOYOBUX TMPHUHIMUIIB [ISJILHOCTI OpraHiB
nyOaiYHOI agMiHICTpalli B AEMOKpaTU4HId Aepxal. BoHa 3a0e3neuye BiAKPUTICTD,
MIJ3BITHICTh Ta JOCTYIHICTh YIPABIIHCHKUX MPOIIECIB, IO CIPHUAE 3POCTAHHIO TIOBIPU
rpoMaJisiH 110 Biaau. Peamnizaiis mpuHUUIY TPAHCIIAPEHTHOCTI 1a€ 3MOTY TPOMAJICHKOCTI
KOHTPOJIFOBATH JISJIbHICTh OPTaHiB BIa/id, OpaTH y4yacTh y NPUIHATTI pILIEHb 1 BIUTUBATH
Ha JIep>KaBHY TMOJIITHKY.

Y cywacHux ymoBax, KoM UudpoBizamis Ta 1HQOpMaliiHA BIIKPUTICTh
BIJIIrParOTh BCE OLIBINY POJdb Yy MyOJIYHOMY YIpaBJIiHHI, MPUHITUIT TPAHCIIAPEHTHOCTI
HaOyBae OCOONMBOI aKTyalbHOCTi. JOro mNpaBUIbHE BIPOBAKEHHS CIIPHSE
e(exTHBHOMY (PYHKIIIOHYBAaHHIO MyOJIIYHOT aIMIHICTpallil Ta 3MEHIIIEHHIO KOPYTIIIHHUX
PU3UKIB.

ETuMOIIOT1sI HOHSATTS «TPAaHCHAPEHTHICTH (SIK TEPMIHY 1HO3€MHOT'O TTOXOIKEHHS )
Oepe CBiM MOYATOK BiJl JATMHCHKUX «trans» — MPO30PHi, HACKPI3b 1 «pareoy — OyTu
OYEeBUJAHUM. AHIIIIHACHKE CIIOBO «transparent) NepekaagaeThes sIK MPo30pHUil, 3pO3yMUTHIA,

ABHUM, 3 (paHIly3pKoi «transparent» — mpo3opuil. Karteropist TpaHCIapeHTHOCTI, SIK
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O3HaKa aJMIHICTPATUBHOI Ta TMOJITHYHOI KOMYHIKAIli MDK ITyOJIYHOI BJIaJ0K Ta
HaceJIeHHsM OyJia po3po0sieHa B aHITIO-aMEePHUKAHCHKIHM CoIliaibHIN HayIll, 1€ MPO30PICTh
nepen 00’€KTOM JEep)KaBHOTO YIPABIIHHS BU3HAYAIOCh MOHATTIM «transparency», a
BIIKPUTICTD BJIQAM VIS Y4acTi B JACP’KaBHOMY YIIPaBJIiHHI 3 OOKY WICHIB CYCHIbCTBA —
MOHATTAM «openness» [1].

Haituacrime npuHIUNI TpaHCTIAPEHTHOCTI HA3WBAIOTh MPUHIIUIIOM «IIPO30POCTI Ta
BiAKpUTOCTI». [Topss 13 UM TepMiHAMHU TaKOK BUKOPHUCTOBYIOTh TEPMIHU «TJIACHICTHY,
«III3BITHICTEY Ta «JOCTyn A0 myOmiunHoi iHdopmarnii». He auBnsauuce Ha Te, IO
«TPO30PICTh Ta BIAKPUTICTHY HIOM CTAHOBJIATH €JUHUN MPUHIUI TISUTBHOCTI ITyOJIIYHOT
BJIAJM, HACIpaBAl BOHM 3MICTOBHO BIIPI3HSIOTHCS ONHE BiJ oaHOro. lIpo3opicTh
MyOIIYHOrO YHPABIIHHS BU3HAYAETHCS MIPOIO OOI3HAHOCTI TPOMAJISIH MPO NISUIbHICTD
OpraHiB BJIaJId, & BIAKPUTICTh — PIBHEM IXHBOI O€3MOCEPENHbOI y4acTl B YXBaJeHHI
YIPaBIIHCHKUX PIlI€Hb. 3 MO3ULIT ke 1H(OPMALIMHOIO MpaBa I'OJIOBHOIO CKIIAJI0BOIO
TPAHCHAPEHTHOCTI CJIIJI BBA)KAaTU AOCTYIHICTh. BiIKpHUTICTh, MIACHICTh 1 MyOIIYHICTh
MpU 1IbOMY BHUCTYIAIOTh MIBUJIIE 3aco0amu, 110 3a0e3MeuyoTh JOCTYIHICTh Ti€l abo
1HIoi iHpopMmaii [2, ¢. 228-237].

VY BITUM3HSHIN HAyKOBIM JITEpaTypl KaTeropisi «TPaHCIAPEHTHICThY HE OTpUMalia
€IMHOTO BHU3HAY€HHA. JIOKTpMHA aAMIHICTPaTMBHOIO IpaBa Hajiuye B cOOl KiJIbKa
TEOPETUYHUX MIIXOAIB JO BU3HAUCHHSI KaTeropii TPaHCMApEeHTHOCTI: 1) MOCIIKEHHS
«TPAHCIAPEHTHOCTI» Yy 3B’A3KYy 13 MPaBOM TPOMAJsH Ha JOCTYI 10 iH(opmalli mpo
TISUTBHICTh OpPraHiB JE€pXaBHOI BIAIU; 2) OTOTOKHEHHSI KaTeropidi TpaHCIapeHTHOCTI,
IJIaCHOCTI, MPO30pPOCTI Ta BIAKPUTOCTI, AKI Pa3oM PO3MISAAIOTHCS SIK CHHOHIMIYHI
MOHATTS, HAJAUICHI €IWHUM 3MICTOM; 3) ICHY€ psii HAyKOBIIB, SKI PO3IVISAAIOThH
MPO30PICTh, BIAKPUTICTH Ta IJACHICTh SIK OKPEMi, HE TOTOXHI MOHSTTS, a O KaTeropii
TPaHCMAPEHTHOCTI HE 3BEPTAIOThCA B3arai [3, ¢. 129].

TakuM YMHOM, CKIAQAOBUMH  KaTeropii  TPaHCIAPEHTHOCTI € IMPO30pICTh,
BIJIKPUTICTb, MyOJIYHICTh, JOCTYIHICTh Ta IACHICTh. BiACyTHICTH X04a O OMHOTO 3 LUX
€JIEMEHTIB HE JO03BOJUThH ICHYBaTW NyONI4yHIN Biajai, SK 1HCTUTYTY HapOJOBIAIS,

YTBEPKEHHS CYyCHUIbHUX MPIOPUTETIB HAJl JEPKaBHUMHU.
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[Ile omauM 13 1HCTPYMEHTIB 3a0€3MEUCHHS NPUHIMITY TPaHCIIAPEHTHOCTI B
JISJIBHOCT1 OpraHiB myOsIiyHOI BJIaJid € SAKICHAa HOPMAaTHBHO-IIpaBOBa 0a3a Ta BUILHUM
JIOCTYIl TpoMaasH A0 iHdopMallii Mpo MiSUTBHICTH OpraHiB MyOIiYHOI BIaH,
3a0e3MeueHHs BEpXOBEHCTBA 3aKOHY, PIBHOCT1 TPOMAJISIH MIEpe]] 3aKOHOM, HaJIaroJKEHHS
Jlanory MK BJaJ0I0 Ta FPOMAJCHKICTIO. AJKE JHIIE Mif] KOHTPOJEM I'POMaJChKOCTI
Opranu MyOJIYHOT BJaAM TMOCTYMAIOTHCA MPUHIMIYY KOH(PIACHLIHHOCTI 1 Mporec
YXBAJICHHS PillIeHb JIa€ TPOMaJTHAaM MOXJIMBICTh IEPECBITUUTUCEH B TOMY, 1110 MPUHIIUIL
TPaHCIAPEHTHOCTI 3aCTOCOBYETHCS HA MPAKTHIIL. 3aTydeHHs TPOMAJCHKOCTI IO BIUIUBY
Ha MPOIIECU TBOPEHHS MyOIIYHOT MOTITUKY TAKOX 31HCHIOETHCS 3aB/ISIKH BILTUBY 3aC001B
MacoBoi iH(popMallii Ta HeJEPKaBHUX MMPABO3aXUCHUX OpTaHi3allii.

Cporozani YkpaiHa 3Ha4HO MOKpAaIWIa CBOi MO3MIT cepes] KpaiH 3a NOKa3HUKaMU
3arpoBaXKCHHsI IHHOBAIIIH Ta eJIEKTPOHHOTO YpsiAyBaHHs. YKpaiHa Mociia nepiie Micie
y CBITI 3a piBHeM 3aiydeHocTi rpoMansH (E-Participation) o aepkaBHMX OHJIAH-
cepaiciB y peiituary OOH E-Government Development Index [4]. AKTHUBHO IpaItor0Th
CJICKTPOHHI JIEpXKaBHI TOCIYTH: JepkKaBHUM moptan «Jlis», €auHuil Jep>KaBHUMA
BeOMmopTan BIAKpUTUX JNaHuX data.gov.ua.,cecTema eJIeKTOHHUX 3aKyIiBeib «Prozorroy,
onnaiH-margopma «Enexkrponniiu cyny, « EnekTpoHHui KabiHET MIaTHUKA TOJIATKIBY,
peecTpailisi TPaHCHOPTHUX 3acO0IB  Ta BOJIACHKUX TOCBIYEHb, EJIEKTPOHHE
JIeKJIapyBaHHS Ta 1H.

OnHak € eBH1 BUKIIMKH y 3a0€3MeueHH1 TPaHCIIApEHTHOCTI, Cepe/l IKUX: HEPIBHUMN
JOCTYyN J0 I1HTEpHETy, KibepaTaku Ta Oe3neka JaHWUX, HU3BKHUI piBeHb LU(PPOBOI
TPaMOTHOCTI HACEJICHHsS, HE BCl JepaBHI TOCIYTHM TMOBHICTIO HH(POBI30BaHI,
(dbopmanbHe TPOBEICHHS TPOMAJICHKUX OOTOBOPEHb 0€3 peasbHOro BIUIMBY HA PIIICHHS
BIagu (IpOMajChKICTh OTPUMYE BXKE 3aTBEPIKEHI JOKYMEHTH), KOPYIUIHHI PU3UKU
(mexmapyBaHHSI JIOXOJIB TOCAJOBIIB 1HOAI cTae (OPMATBHICTIO, OCKUIKM YacTHHA
aKTHUBIB 3QJIMIIIAETHCS HE3aPEECTPOBAHOIO a00 MPUXOBAHOM0), OE3MiACTaBHE OOMEKEHHS
JoCTyIy 10 iHpopMallii, 0cOOJIMBO Y BOEHHUHN Yac, HU3bKUW PIBEHb MTPABOBOI KYJIbTYPH
HACEeJICHHS.

[Torpu 111 BUKJIMKH, TTOCTYIIOBE BIOCKOHAJIEHHS MEXaHI3MIB BIJKPUTOCTI BIIaJd
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CTpUs€E MMOCWICHHIO IEMOKPATUYHOTO YIPABIIHHS Ta TPOMAJCHKOI JOBIpU 10 MyOIiYHOT
aJMIHICTpaIlii.

TpaHcnapeHTHICTP € HEBII'EMHHM €JIEMEHTOM €(GEeKTUBHOTO JEepXKaBHOTO
yIpaBiIiHHA Ta (PYHKI[IOHYBaHHSI OpraHiB IyOJIIYHOI agMiHicTpallii. Bona mepenbauae
BIJIKPUTICTb, MIJ3BITHICTb, TNIACHICTh, IOCTYII 0 1HpOpMAIIil Ta TPOMAICHEKUI KOHTPOJIb.

Peanizaris mpUHLMIIB TpaHCHApEHTHOCTI B YKpaiHi cOpusie IeMOKpaTH3aIlii
yIpaBJIiHHS, MMJBHUIECHHIO JOBIpH TPOMAJSH JO JEp>KaBHUX OPTaHiB Ta 3MCHIICHHIO
pPiBHS KOpPyTIlii. YIOCKOHAJICHHS MEXaHI3MIB BIIKPUTOCTI Biaau, IUdpoBizamis
JepKaBHUX MOCIIYT 1 IOCUJIEHHS T'POMAaJICBKOTO KOHTPOJIIO € KJIIOUOBUMHU 3aBIaHHAMU Ha

HUISIXy 710 opMyBaHHS PO30POi Ta €(PeKTUBHOI CUCTEMH ITyOJIIYHOT aIMiHICTpallii.
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ANDRUSHCHAK K., NAKONECHNA G. THE PRINCIPLE OF
TRANSPARENCY IN THE PRACTICE OF PUBLIC ADMINISTRATION
BODIES

Analyzed the principle of transparency in the practice of public administration
bodies in Ukraine. A theoretical analysis of the concept of transparency of public

authorities as a starting principle that gives a practical effect of positive administrative
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activity is carried out. The legal nature of the principle of transparency in the practical
activity of public administration bodies is clarified.
Key words: transparency, openness, public administration bodies, decision-

making, principle.

BAKJVIMBICTD ITPABA HA CBOBOAY BUPAKEHHS ITOIVIAAIB Y
JAEMOKPATHYHOMY CYCHIJIBCTBI

H.O. KosiecHn4ueHnko

HaykoBuii kepiBHUK: 1.10.H., Tpod. K.C. My3uuyk

Anoramis: CTaTTs NpUCBSYCHA JOCIIIHPKCHHIO BaXXJIMBOCTI peaizailii mpaBa Ha

CBOOOY BUPaKEHHS MOIVISAIB B IEMOKPAaTUYHOMY CYCIUIBCTBI, SIK 3 17I€0JIOT14HO1, TaK 1
3 IParMaruyHoi TOYKHU 30DYy.

Kurouogi ciioBa: cBo0o/1a citoBa, CBO00/1a BUPAXKEHHS MOTISAIB, IEMOKPATIS.

3a ganumu Our World in Data, KiJIbKICTh A€piKaB 13 1HAEKCOM JAeMOKpaTii BiJ 6 110
10 (memokparii «IOBHI» Ta «3 BajgaMu») Brana i3 79 y 2006 p. (moyaTok JI0CTIIKEHb) 10
71 y 2024 p. (i3 nocwianHsiM Ha Economist Intelligence Unit), BogHOYAaC KUIBKICTH
JepkaB 13 HaWBUIIMM 1HACKCOM CBOOOAM BHpakeHHS momsaaiB Big 0.6 go 1 (Buie
CEpEeHbOT0 Ta MOBHA) CKOPOTHIIACH 3a TOM camuii epion 13 123 y 2006 p. mo 112 y 2023
p. (13 nocunanusam Ha V-Dem) [1-2]. Bka3zanuii ¢pakt 10AaTKOBO MIATBEPAKYE JYMKY IIPO
3B’SI30K IEMOKpATIi Ta piBHS peaiizallii mpaBa Ha CBOOOAY BUPaKEHHS OIS B (Y I[bOMY
JTOCHIHKEHH] OTOTOXKHIOBATUMETHCS 31 CBOOOIOI0 CIIOBA), BOAHOYAC TOIOHOMY aHaIIi3y
MIPUCBSIYCHO HE TaK Oararo mpaiib, 1110 00YMOBIIIOE aKTyaJIbHICTh JJAHOTO JOCIIKEHHS.

Sk 3a3na4aB akanemik Caxapos A.Jl. (Ha yecTh sikoro €BpormapaaMeHTOM 3aCHOBAaHO
npeMiro 3a cBoOomy AyMKH): «JIOACBKOMY CYyCHiILCTBY HEOOXiJIHA 1HTEJEKTyabHa
cB00OIa — cBOOOJa OTPUMAaHHS 1 MOWMpPEeHHs 1H(popMallii, cBo00na HEyNEepeIKEHOTO 1
0e3cTpaurHoro 00roBopeHHs1, cB0001a BiJl TUCKY aBTOPUTETY 13a0000HIB. Taka morpiitHa

cB00O/IA JYMKH — €JIMHA TapaHTIA BiJl 3apakK€HHS HApOAy MacOBUMU MiaMu, sIK1 B pyKax
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MiJCTYIHUX JIMIIEMIpPiB-1€MaroriB JIETKO MEPETBOPIOIOTHCS B KPUBABY AUKTATYpy.» [3].

Bkasana aymMka Ma€ MiArpyHTs. SIK MOETMYHO BMCIOBUBCA mpod. M. IneHHOH
(IlIxona ®netryepa B VYHiBepcuteTi Tadrca), cBoOoma ciioBa IiE <CKUTTEBA CHIIA»
nemokparii (anmi. «lifeblood of democracy»). M. [I€HHOH NMOKIMKAETHCA HA CYIIIO
Bepxouoro Cyny CILIA Omniepa T'onmmca (Monoamioro), sikuii OyB MepeKOHaHHM, 110
Bipa B YHIKaJbHMH JOCTYN JO YHIBEpPCAJIbHOI, aOCOMIOTHOI iCTHHHM (1 CHPUUHSTTA
HE3TOJTHUX 3 HEIO 32 BOPOTIB) 3pEIITOI0 MPU3BOIUTH 0 HACUILCTBA [4].

I3 mocunanusaM Ha npakTuky Bepxosnoro Cymy CIIA, M. [neHHOH DOXOOUTH
BHUCHOBKY, 10 «lleH3ypa HeMHHYyYe Mae 3BOPOTHUHN €(QEKT... BIIUYKY€ IPOMAJIChKICTb,
HNOPOJKY€E HENOBIPY, CIIPUSE COLIAJbHOMY pO3KOJIY Ta BHUKIUKAE MOIMITHUYHY
HecTaOUIbHICTB». OKpIM TOrO, IIEH3ypa pOOUTh MYUYEHHKIB 1 FEPOiB 13 [IEH3ypPOBaHUX, 1
3arafse IXHIO MOBY B IS, Je 1i BakKye CIIpoCTyBatH [4].

C. Hoccenb, npaozaxuchuils 3 CIIIA, BuciopmoBana nogiOHe MEpEeKOHAHHS:
cBOOO/Ia coBa Ji€ SIK 3aMO01KHUMN KjanaH, JO3BOJISIIOYA BHUCBITIMTU HANpPY>KEHICTh 1
BIIOPATHUCS 3 HEIO, YHEMOKIIMBIIIOIOUH 11 pO3POCTAaHHA Ta BUIMB B HACUIIBCTBO [5].

Bonnouac BkazaHi BUCIIOBIIEHHS MIATBEPUKYeE AocaimkenHs mpod. K. bitopHckosa
(Opxycbkuit yHIBEpCUTET) Ta mpaBo3axucHuka [)x. Muanrama, siki, mpoaHati3yBaBIIIH
nani mono 161 nepxasu 3a 1960-2017 p., 3HAMIIIN JOKa3U TETEPOTEHHOTO 3B'SI3Ky MIXK
CBO0OO/I0I0 BUPAXKEHHS MOMISIB 1 COLIaIbHUMU KOH(IikTaMu. Pe3ynbraTu cBigyarh npo
CTaOUThbHY 1 3HAUHy pOJIb MIMPOKOI CBOOOJAM BHUPAKEHHS TOMIAMIB y 3MEHIICHHI
coLllaIbHUX KOH(UIIKTIB B Cy4aCHHUX JEMOKpaTisxX [6].

Bonu 3a3HayaroTh, 10 I pe3yibTaTH Y3TOJKYIOTbCS 3 BHCHOBKAMHU 1HIIOTO
nociimkeHHs apropctBa nmpod. K. bitopuckosa ta JI.C. EckinjceHa cTOCOBHO KOpesIlii
MIK CBOOOJIOIO CJIOBa Ta TEPOPU3MOM, 3a SIKMM 3MiHA CBOOOJU JTUCKYCIi HA OIUH MyHKT
Buile (mpumipoM, 3 piBHS Manbstu 1o piBHA [laHii) — 3HU3UTH pU3UK OyIb-SKUX HaIaiB
Ha BIMCHKOBHX 1 modiiito Ha npubn. 50%. Akimio Hamaau Bce X BiIOYTYThCS — Taka kK
PI3HMIIS MIPU3BENIE 10 3MEHILIEHHS iX KUIbKOCTI Ha mpuba. 15%. BrniuB Ha 1HII TUOU
HamajiB € JEII0 MEHIINM, aje CYTTEBUM. 3BOPOTHUN NMPUUYMHHO-HACIIIKOBUH 3B'SI30K

(1110 aTaky TpU3BOAATH J10 MOJITUYHOT peakilii 0OOMEKeHHS CBOOOIM BUPAKEHHSI TIOTJISIIIB)
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€ Habararo iIMOBIPHIIIIUM B aBTOKpATIsX, HIXK y AeMOoKparisax [7].

Xoya 111 HayKOBIIl HE BUKJIIOYAIOTh MOXKJIUBY €(DEKTUBHICTH CIIEIIM(BIYHUX OOMEKEHb,
JOCIIKEHHS CBITYUTH, 1110 0OMEXEHHsI CBOOONIN CIIOBA € KOHTPIPOTYKTUBHUMH, SIKIIIO
METOI0 € YHHKHEHHs TepopucTHUHMX arak. [lloOinblne, BHsIBIEHO: cBOOOAA cCloOBa
JI03BOJISIE TIPABOOXOPOHIIM OTPUMYBATH Oubie iH(OpMAIlli PO MOTEHIIHHI 3arpo3H,
HIXK 32 0OMEXeHHs MyOIIYHUX Ta IPUBATHUX JUCKYCIi [7].

Hocmimxenns [[x. E. Jleitna, K. MakKaddpi ta @. JIePon llynsrca nokaszano, 1mo
IIEHTPaTi30BaHl MEXaHI3MHU IIEH3YPH MOXYTh MOCHUIUTH PAIUKATI3AIII0 B COIIAbHUAX
Mepexkax, ajike 3a00pOHU MOXKYTh CIIOHYKAaTH TaKUX OCi0 IIyKaTH 1HIIUX 13 TOAIOHUMU
NEPEKOHAHHSIMHU, L0, Y CBOIO YEPry, MOXKE MPU3BECTH JI0 CTBOPEHHSI HOBUX, BIJIHOCHO
130JIbOBAHUX, 3HAYHUX 32 PO3MIPOM OHJIAWH-CHUIBHOT. Pe3ynpTaru cBiq4arh, 10 YICHU
pPaJNKaIi30BaHO1 CIUIBHOTH MOXYTh CTaTH OLIbII BIEBHEHUMH Y CBOIX MEPEKOHAHHSIX,
OCKUIbKM BOHHM CTHUKAIOTBCS 3 MEHILIOK KUIBKICTIO 1HaKoMucieHHs. LI HaykoBIll
BHCHYIOTb, 1110 TaK paJuKaIbHI MOTISAN OHJIANH-CIIBHOT OCUITIOIOTHCS 3HAYHO OLTBIIIE,
HDXK SIKOM KOPUCTYBaul Maju MpaBo BUOOPY CBOET MOBEIIHKH [8].

V cBoiii crarti 1 Crendopacekoi eHuukionenii gpinocodii npod. x.B. Xoapn
(VuiBepcuteTchkuii konemk JIoHa0HA) cepesl Teopiid, Mo O0IpyHTOBYIOTh HEOOX1THICTh
3a0e3neueHHs cBOOOIM CII0Ba, BUALISE, 30KpEMa, TEOPI0 AEMOKparii. 3riiHO i€l Teopii
cB00O/1a CJI0Ba Ma€e 0COOIMBE 3HAUCHHS JIJI IEMOKPATii, a 00MeXyBaTH BUCIOBIIOBaHHS
TpOMaJIsiH O3HA4Ya€ 3HEBAKATU iXHIM CTAaTyC BUIBHMX 1 PIBHOMpPABHUX CYO €KTIB, SIK1
MaroTh MOpPaJIbHE MPaBO OOrOBOPEHHS Ta CAMOCTIHHOIO pillleHHs. B pamkax 11i€i Teopii
cB00OO/IA CIIOBa HE JIMIIE CIPUSIE TEMOKpaTIii, a i € «yCTaHOBYOIOY, «3aCHOBHUIILKOIOY,
«YTBOPIOIOYOIO» (aHTI. «constitutivey) s Hei. YacTKoBO TOMy, IO BOHA CIIYXHTh
YMOBOIO JieriTUMarlii: 0e3 Mpolecy BIIKPUTOro MyONIYHOIO ITUCKYpPCY pe3ysibTaTam
JIEMOKPATUYHOTO MPOIECY MPUUHSATTA PillieHb OpaKye JIETITUMHOCTI [9].

3 mi€i TOYKU 30py, 1 JEMOKparisi, 1 cBOOOJa CJIOBa, AIISATH OJHY IIHHICTh —
aBTOHOMIFO. 3a IEMOKpATIii JepKaBa Mae 3aBkIM MOBAXKATH CBOTX TPOMAJISIH SIK 31aTHUX
BUPIIITYBaTH CaMOCTIMHO, a BIATAaK 3 I[bOTO BUILJIMBAE, 110, SK BUCIOBUBCS MOJITUYHUN

¢binocod JIx. Poms: «oOMexxkeHHs a00 TpUAYIIEHHS CBOOOAM MOJITUYHOTO CJIOBA...
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3aBXK]IM niependadae MpuHANMHI YaCTKOBE MPU3YNUHEHHS AeMOKpartii» [9].

3a tBepmxennsmu C. Hoccenb, cB0OO/Ia CI0Ba € KaTaai3aTopoM PO3KPUTTS MPaB/Iy,
OCKIJIbKHM 3aXMILAE TUX, XTO CTABUTH IT1Jl CYMHIB OTpHMaHi 171e1 Ta BUCJIOBIIOE CBOi. Bona
3aXHUIIA€E Ta CIPUs€ MPOCYBAHHIO NIPAB MEHIINH, HE JIal0YU OLIBIIOCTI 3arTylIUTH THX,
XTO KHJa€ BHUKJIHMK MpEporarvBaM. 3axHCT CBOOOIM CIIOBA YMOXJIMBIIIOE JUHAMIYHE
CYCIIIIBCTBO, SIK€ MOKE€ BUHAXOAUTH IUISXH BAOCKOHAJICHHS JEMOKpaTii [5].

CrocoBHO BaXJIMBOCTI CBOOOAM CJIOBA B JIEMOKPAaTUYHOMY  CYCILJIbCTBI
BucJoBIIOBaBcs 1 pod. A. Macdeppep (YuiBepcuteT Banencii). Cepen iHmoro:

(1) cB0OOdA ci10Ba MPOTHUIIE HAB’ SI3yBaHHIO MOHOJITHOTO HAOOPY IIHHOCTEH, KUl
MO’KE HE B1100pakaTu IUTIOPATICTUUHY NPUPOY NEMOKPATUYHOI ciibHOTH [10];

(1) 3abesmeuyrour CBOOOIY CJOBa, JEMOKpPATHYHI CYCIUJIBCTBA MOXYTh
rapaHTyBaTH, 100 CyCIHJIbHAa MOpaJlb 3aJUIIANacs akKTyaJbHO, IHKIIO3UBHOKIO Ta
B1J100pakaja pi3HOMAHITHI HOMISAU CBOIX y4acHUKIB [10];

(111) mpaBO BUCIIOBIIOBATH HE3TOAHI AYMKH, HE OOSAUMCH MOKapaHHs, BAXKIUBE IS
JEMOKPATUYHOTO NPUUHSTTA pitneHs [10];

(1v) 3a cTpaxy BUCJIOBIIIOBAaTH CBOI MOMISAIH, JIFOAW MEHII CXUJIbHI OpaTH y4acTb y
myOIIYHOMY TUCKYPCl Ta pOOUTH BHECOK Y IeMOKpaTtuyHuil mporec [10];

(v) 3a0opoHa uyum OOMEKEHHA CBOOOIM CJOBa MIAPUBAE JIEMOKPATIIO, 3MEHIIYE
3IATHICTH JIFOAUHU POOUTH BHECOK Yy (DOpMYBaHHA MOMITHYHOI ciijabHOTH [10];

(vi) mpuayieHHs HE3TOJHMX HE TUIBKH MiIpUBa€ IEMOKPATUYHUN Tpoliec, ane i
CTBOPIOE KYJIbTYpy KOH(POPMI3MY, sika TPUTHIYY€E 1HHOBALI Ta nporpec [10];

(vil) 3a cepenoBHIIa, JIe 1HAKOJYMCTBO 3axHIIeHE, TEMOKPATUYHI CUCTEMU MOXKYTh
30eperTu CBOIO MUIICHICTh 1 CTIMKICTh TPOTH aBTOPUTAPHUX TeHaeH i [10];

(viil) 3aXHCT MpaBa Ha IHAKOMUCJICHHSI MOTIEPE/I’KAa€ KOHIICHTPAIII0 BJIaU Ta CIIPUsIE
MI3BITHOCTI, TAaKWWA KOHTPOJIb 3amo0irae 3JI0BKUBAHHIO BIAJ0K0 Ta 3abe3rnedye
MPOJOBKEHHS PeakKllii JiepiB Ha NOTpedu Ta mpobdaeMu HaceneHHs [10].

B xoHTekcTi ocrtaHHbOI Te3m, miMcHo, 3a C. Hoccemp, cBoOoma ciioBa €
THCTPYMEHTOM JUUIsl 3aXMCTy JEMOKPATUYHHMX CBOOOJ MiJ 3arpo30i0, aJKe JI03BOJISIE

BUKPHUBATH KOPYIILIIO Ta MPAaBOMOPYIIEHHS B yps/il Ta CEpea MOKHOBIIA/IIB, OTHOYACHO
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3MEHILYIOYH PU3HMK MOMCTHU; A€ 3MOTy OWUTH TPUBOTY, SIKIIO CYCIUIbCTBO pyHHY€E 1HII
JEMOKPATUYHI IHHOCTI a00 XUTAETHCS O aBTOPUTAPU3MY [5]

Hocnimkenns C.b. Xob6ont (JIoHmoHChKa 1IKOTa €KOHOMIKU Ta MOMITUYHUX HAyK)
Ta M.OcnaoOptorre ([lapeMchkuii yHIBEpCUTET) MOKa3ye, M0 JJsl MOJITUKIB — HABITh Y
MeXax MPOBITHUX MapTidi — HE € HE3BUYHHUM IMIIPUBATU JIEMOKPATUYHI 1HCTUTYTU Ta
HOpPMHU, OFHAK 1HII MOMITUYHI Cy0’€KTH MOXYTh MPOTHAISITH aBTOPUTAPHIA MOBEAIHII
caMe d4epe3 BHPaKEHHS MOINIS/IIB — Yepe3 MPOTHIII (aHMI. «counteractions») Takii
MOBEIIHII, SIKa MOYKE 3MEHIIUTH MPUBAOIMBICTh aBTOPUTAPHUX MOJITHKIB. Bubopii 3
MEHIIIO0 WMOBIPHICTIO BIIIAAYTh MepeBary KaHauaary, skoro 0yso i3071b0BaHO abo yui
MOTVISM YM J11i KPUTUKYBAJIM 1HII MOJITAKY, HDK KaHIUJATaM, SKMX HE KPUTUKYBAJIU.
[I{oGinpie, mpoTuaiss Moxke OyTH HEOOXIHOIO ISl 3MEHIICHHS MPUBAOIMBOCTI
aBTOPUTApPHUX TMOJNITHKIB, aJpKe BHOOPIIl HE 3aBXKAU CIPUHUMAIOTh ABTOPUTAPHY
MOBEAIHKY SIK OUIBIIY 3arpo3y JIE€MOKpATIi 1 He 3aBXAM KapatoTs ii. Lle cBIIuuTh mpo Te,
110 MPOTUIsA HE Juile epeKTUBHA, ane U Moxe OyTh HEOOXIHOIO AJi MPUBEPHEHHS
yBarv BUOOPIIIB JI0 TOTO, YOMY II€BHA aBTOPUTApHA MOBEIHKA MOXKE CTAHOBUTH OLIBIITY
3arpo3y JJIsl I€MOKparii, HiXk 1HII MPOCTYIKH MOMITUKIB [11].

VYci BumieHaBe[CHI apryMEHTH MIATBEPIKYIOTH 1 JOCIHITHUKA 3 JlaHChKOTO
IHCTUTYTY TIpaB JIIOAWHU, M TOAIOTh II€ €KOHOMIYHHIA: HAaCeJIeHHsI, SIKe BiIuyBae cede
YIOpaBHEHUM 3aBISKH, 30KpeMa, CBOOOl cjoBa, MOke€ OyTH OUIbII MPOTYKTUBHUM 1
MOTHBOBaHUM, pOOUTH TTO3UTUBHUI BHECOK B €KOHOMIKY. KpiM TOro, mMpoKi mpaBa Ha
CBOOOAY Ta 3alyyeHICTb MOXYTh CHPHUATH MependadyBaHOCTI Ta MPO30POCTI, SKi
320X0UYIOTh TOPTIBJIIO Ta IHBECTHIIIT, 1110 JOAATKOBO CIpHUSE 3pocTaHHIo [12, c. 49].

BucnoBku. CBoOos1a BUpaxeHHs TIOTJISA/IB € HEB1I €MHOIO YACTUHOIO Ta O3HAKOIO
JEMOKPaTUYHOTO CYCIIJIbCTBA, a BAXJIMBICTH ii peasizallii noyisirae He JUIIE B TOMY, 110
BOHA Ma€ Ty X IPHUPOLY, IO W AEMOKpaTis (IUTUTH 3 HEIO OJHY I[IHHICTh — aBTOHOMIIO
1HIMBIJIA) T CIPUSIE TIONIYKY ICTHHH, a i B OUIbII MparMaTUYHUX MPUYUHAX, CEPEel SIKUX:
(1) 3MeHIIEHHS CYCHUIBHOI Ta COLIAJIBHOI HAmpyrH, paaukamizaiii; (2) Ouibliie
3aITy4eHHS TPOMAJISTH JI0 YIIPABIIHHS JEP’KaBOIO Ta TPoMajolo; (3) 3poCcTaHHs €EKOHOMIKH

yepe3 Take 3aIydeHHs TpoMajisiH; (4) BUSBIICHHS Ta BUCBITIICHHS KOPYILIi i CHCTEMHHUX
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po6JeM opraniB mMyoaiuyHO1 Biaau; (5) NpoTHAis aBTOPUTAPU3MY Ta THPaHIi.
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KOLESNYCHENKO N., MUZYCHUK K. THE IMPORTANCE OF THE
RIGHT TO FREEDOM OF EXPRESSION IN A DEMOCRATIC SOCIETY.

The article is devoted to the study of the importance of realization of the right to
freedom of expression in a democratic society, both from the ideological and pragmatic
point of view.

Keywords: freedom of speech, freedom of expression, democracy.

HOHATTA TA CYTHICTHb MICHHEBOI'O CAMOBPS1YBAHHA

I. M. Anamuyk

HaykoBuii kepiBHUK: K.10.H., Aol I. $I. HakoneuyHna

AHOTaNisi: JOCHIKYIOThCA AaCIEeKTH CYTHOCTI MICHEBOIO CaMOBpSyBaHHS.
[IpoananizoBaHo pi3HI TIAyMa4eHHS 1 PO3YMIHHS MICIIEBOTO CAMOBPSIyBaHHS Ta

BHU3HAUEHO HOT0 MICIIE 1 POJIb SIK CKJIa/I0BO1 AEMOKPATUYHOTO MPOIIECY.

KuirouoBi cioBa: micueBe camoOBpslyBaHHs, TE€pPUTOpilajdbHAa TpoOMaja, OpraHu
MiciieBOro camoBpsinyBaHHsa, Kouctutytisi Ykpainu, €Bporneicbkoi xapTii MiCIIEBOTO

caMoBpsyBaHHs, BeecBiTHs Jleknapaiiist MiCIIEBOTO CaMOBPSAyBaHHS.

VY cyudacHiil YkpaiHi MiciieBe caMOBPsITyBaHHS TT04as0 (PYHKI[IOHYBATH MPAKTUYHO
ab tabula rasa — "3 uncroro apkyma': HOro 1ICTOpUYHI Tpajullli, 3pyHHOBaHI B CHITY
KOMIUJIEKCY HPUYUH Y POKH PaASHCHKOI BIIaa, peaii3yloTbcs B HOBUX 1CTOPUYHHX
yMOBaX, €TIOJIOTIYHO CTHUKAIOUHWCh Ha I[bOMY UIUISIXY 3 JOBTUM pAIOM MpoOieM

MOJIITUYHOTO, aIMiHICTPATUBHOTO, MMPABOBOT0, COIIAJIBHOTO, EKOHOMIYHOTO XapaKTepy.
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[IpoayKTHBHICTh BHpIIICHHS 3a3Haue€HUX MpoOieM Oe3mocepenHbo MOB's3aHa 3
PO3YMIHHSIM CYTHOCT1 MICIIE€BOIO CaMOBpSITyBaHHS, HOTO Miclgd W pojil B IIpoIieci

JAeMOKpaTH3allii CUCTEeMH yIPaBIiHHS cycniibcTBOM|1].

VY po3ymiHHI €BpoOIerchKoi XapTii MICIIEBOTO CaMOBPSIyBaHHS (CT. 3) MicieBe
CaMOBpSIyBaHHSI € MPABOM 1 CIIPOMOXHICTIO OPTaHiB MICLEBOTO CaMOBpsIIyBaHHS B
MeXaxX 3aKOHY 3[IACHIOBAaTH pETYJIOBaHHS © YNPaBIiHHSA CYTTEBOIO YaCTKOIO
CYyCHUTBHUX CIpaB, SKI HAJEXKaTh O iXHBOI KOMIIETEHIii, B 1HTEpecax MiCI[E€BOTO
HaceJieHHs. €Bporeiicbka XapTisi MICIEBOr0 CaMOBPSAyBaHHS BHU3HAuYa€, IO MiICIIEBE
CaMOBpSITyBaHHSI — 1I€ HE€ 1HJMBIAyaJlbHE MpaBO, a MPaBO, 3[IMCHIOBAHE MICIIEBUMU
opraHamu Bnaju (cT. 3, myHKT 2) [2]. Opranu MiClIeBOTO CaMOBPSTyBaHHS — II€ OpraHu
BJIaJH, TOOTO yCTaHOBH a0O yTBOPEHHS, SIKI MAlOTh IPABOCYO’€KTHICTh, BIAMIHHY BIJ
Jiep>KaBy, CTBOPEHI a00 BU3HAH1 HEIO I BAKOHAHHS TIEBHUX a/IMIHICTPATUBHUX 3aBJIaHb.
Agne €Bporiericbka XapTisi MICIIEBOTO CAMOBPSIYBaHHS HE JIa€ YiTKOI BKa31BKHU Ha T€, SIKUX

KaTeropiil cyOHaIlloOHaJIbHUX OPTaHiB BJIAJIU 11€ CTOCYETHCA.

BcecBiTHs /[lexnmapaniss MICIIEBOrO CaMOBPSAYBaHHS TaKOXK BH3HA4YMJIa OCHOBI
MOJIOXKEHHS MICIIEBOTO CaMOBpsiyBaHHS (11.1 CT.2) MiciieBe caMOBpPSAyBaHHS — 1€ TIPABO
Ta 000B’S30K MICIIEBHX OPraHiB BJIaJIM PETYITIOBAaTH Ta BECTU T'POMAJICHKI CTIPaBH T
CBOIO OCOOMCTY BiJMOBIJANIbHICT Ta B IHTepecax HacelaeHHs; (1.3 CT.3) KOJI0 OCHOBHHX
000B’sI3KIB OpTaHiB MICIIEBOTO CaMOBpsIIyBaHHA Mae OyTu BigoOpaxkeHo B Konctutyii

abo craryTi[3].

[IpuBeprae yBary, HanpHKiIa/, MOJOKEHHS B IKOMY OJHO3HAYHO, HA BIAMIHY BiJ
€BpornenchbKol XapTii, BU3HAUEHO, 10 MPUHIUI MICIIEBOTO CaMOBPsIyBaHHS Mae OyTu
BU3HAHUHN Yy KOHCTHUTYIIIi 800 OCHOBHOMY 3aKOHI MPO YPSA0BI CTpyKTypH Kpainu. CrarTs
2 Jlexnapariii Jenio iHakuie, y MUPIIOMY paKkypci, HOPIBHSIHO 31 cTarTero 3 €BponenchKol
XapTii, TPAKTy€ KOHIIEMIIII0 MICIIEBOTO CaMOBpsayBaHHs. [lim HUM TyT CIiJl pO3yMITH
"paBo i 000B 30K MICIIEBUX OPTaHiB BIAaIU PETYIIIOBATH 1 BECTHU JAep>KaBHI CIPaBH Mijl

CBOIO OCOOHMCTY BIJIMOBIAANBHICTh Ta B IHTEpECaX MICIIEBOTO HaceleHHA". YABIS€ThCS,
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10 Take BU3HAYEHHS MiCLIEBOTO CAMOBPSIYBaHHS, B SKOMY HOrO OpraHd IMEHYIOTHCS
"MiCIIeBUMH OpTraHamMH BJiagu'", MO-Tepiue, a0CONIOTU3YyE NPOIEC AeleHTpasi3aii
YOpaBIiHHSA, TO-Apyre, BiAOMBAa€ TEHACHIIO IO PO3MIMPEHHS HOTo KOMIIETEHIIi 3a
paxyHOK TIiepefadi opraHaM MiICIIEBOTO CaMOBpSIyBaHHS, a HE JENEryBaHHA iM,

ACPKaBHUX ITOBHOBAXXCHb.

Peanizyroun nonoxxenns Xaprii, y cT. 7 Koncturymii Ykpainu 3akpimiieHo, 1o B
VKkpaiHi BHU3HA€TbCS 1 TapaHTYEThCS MICIIEBE CaMOBPAIYBAHHS Ta BIAMOBITHO [0
nojoxeHb BcecBiTHOI Jleknapariii MicIEBOIO CaMOBpSIIyBaHHS, SIKI PEKOMEH/I0BAHO
B1100pa3uTu B KoHCTUTYLIi, HA KOHCTUTYL1ITHOMY p1BHI1 MICIIEBE CAMOBPSAYBaHHS: 1€
MpaBO TEPUTOPIANIBHOI TPOMAJU - KUTEINIB ceja 4Yd JIOOPOBUILHOTO O0’€AHAHHS Yy
CUIbCBKY TPOMAJy *KHUTEJIB KIJbKOX CLJI, CEJIMIAa Ta MICTa - CAMOCTIHHO BUpILITyBaTU

MUTAHHS MICIIEBOTO 3HaYeHHs B Mexkax KoHCTUTyIII 1 3aKOHIB YKpainu[4].

Bu3HaueHHsT MICLEBOrO CaMOBpSIAyBaHHS, 3aKpilUIeHE B XapTii, YaCTKOBO
cipuitHaTo cT. 2 3akoHy Ykpainu «IIpo micuieBe camoBpsimyBaHHs B Ykpaini» 25 Bin 21
TpaBHs 1997 p., 0cOOIMBO B YACTHHI PO3YMiHHS MICIIEBOTO CAMOBPSIIyBaHHS SIK «IIpaBa
1 peanpHOT 31aTHOCTI» Cy0’€KTa MICIIEBOTO CAMOBPSIYBaHHS BUPIIIYBAaTH crenugpidH1
MUTAHHS: MICLIEBE CaMOBPAIYBaHHsS B YKpaiHI - 11€ TapaHTOBaHE JEpP>KaBOIO MPaBO Ta
pealibHa 37aTHICTh TEPUTOPIATBLHOI TPOMAIU - SKUTENIB cella 4Ydu JOOpOBUIHLHOTO
00'eTHaHHS y CUTIBCHKY TPOMaJy JKUTEJIB KUIBKOX CLJI, CEJIMIA, MiCTa - CAaMOCTIHHO a0o
MiJ BIANOBIJAJIBHICTh OPraHiB Ta I[OCAaJOBUX OCIO MICHEBOrO CaMOBpPSIyBaHHS

BUPIIITYBAaTH MUTAHHS MICIIEBOTO 3HAUYCHHS B Mekax KoHctutyii 1 3akoHiB Ykpainu[5].

OTxe, CYTHICTh MICIIEBOTO CAMOBPSITyBaHHS MOJISITA€ B TAPAHTOBAHOMY JIEP3KABOIO
mpaBl Ta pealbHIM 34aTHOCTI TEPUTOPIATBHOI TPOMaau CaMOCTIMHO abo Tif
BIIMOBIAIBHICTh OPTaHiB Ta MOCAJ0BUX OCIO MICIIEBOTO CaMOBPSIyBaHHS BUPIIIYBaTH

MUTAaHHS MICIICBOTO 3HaYeHHS B Mekax KoHCTHTYIIIT Ta 3aKOHIB YKpaiHH.

UuHHE HalliOHAJhHE 3aKOHOMABCTBO YKpAiHM MPO MICIIEBE CAMOBPSIyBaHHS B

MepeBaXHIA OUIBIIOCTI CHPUMHSIO TOJIOKEHHS C€BPONEUCHhKOiI XapTii MpO MicleBe

67



camoBpsiayBanHa 1985 p. Ha cyuacHOMy eTari psii €BpONeChbKUX TOKYMEHTIB 3 MUTAaHb
MICIICBOTO CaMOBPsITyBaHHsI OTpUMaJIK paTrdikalliio B YKpaiHi, 110 € BaKJIUBUM KPOKOM
JUIA BIIPOBAKEHHS CTaHJAAPTIB MICLIEBOI JIEMOKpartii, siki BUIPOOyBaH1 GaratopiqHoio
€BPOIECUCHKOI0 JIEMOKPATUYHOIO MPAKTUKOIO Ta MAlOTh MPAKTUYHE 3HAYCHHS ISt
pO30y/I0BU Cy4yacHOI CUCTEMH MICIIEBOTO caMOBpsAyBaHHs. KpiM Toro, Bce akTHBHIIIIE B
VYkpaiHi 3aCTOCOBYIOTHCSI IHCTPYMEHTH JIOKAJIBHOT IEMOKPATIi Ta IHCTPYMEHTH y4acTi —
METOIU MpPSIMOTrO BIUIMBY Ha [iSUIbHICTh BIaAW Ta TMPOIEC NPUNHHATTA pillleHb Ha

Micrsax|[6].

Takum 4rHOM, MICIIeBE CaMOBPSIyBaHHS B YKpaiHi € BaKJIUBUM CKIIQTHHUKOM
J€MOKpPAaTHUYHOTO IPOLIECY, TapaHTOBAHUM JIEP>KaBOIO MPaBOM TEPUTOPIATILHUX rpoMajl
Ha BHUpILIEHHS MICIIEBUX NMUTaHb y Mexxax KoHnctutyuii Ta 3akoHiB Ykpainu. Lle nmpaso €
OCHOBOIO JJI1 PO3BUTKY Ta (P)YHKI[IOHYBaHHSI OpraHiB MICLEBOTO CaMOBPSAYBAHHS, 1110
MaloTh peajbHy 3/1aTHICTh 31HCHIOBATU YIPABIIHHS Ha MICISX. Ba)KIMBOIO TEHICHIIIE€I0
€ TaKO)X aKTUBHE 3aCTOCYBAHHS IHCTPYMEHTIB JIOKaJIbHOI AEMOKpATii, 110 CIPHUSIOThH
OUIBIIINA y4acTi TPOMAJIIH y TpOIecax MPUUHATTS pillleHb Ha MICISX, 10 MIJABUIILYE

e(heKTUBHICTDH YIPABIIHHS 1 IEMOKPATHYHI MPOIIECH HA MICIIEBOMY PiBHI.
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ADAMCHUK I., NAKONECHNA G. THE CONCEPT AND ESSENCE OF
LOCAL SELF-GOVERNMENT

The article examines aspects of the essence of local self-government. Different
interpretations and understandings of local self-government are analyzed, and its place

and role as a component of the democratic process are determined.
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bodies, Constitution of Ukraine, European Charter of Local Self-Government, World

Declaration of Local Self-Government.

MOHSATTS TA KJIACU®DIKALISI OPTAHIB BUKOHABYOI BJIAJIN
YKPATHU

B. B. Pubauyk

HaykoBuii kepiBHUK: K.10.H., Aoll. I. $I. HakoneuHna

AHoOTaNis: TOCTIPKEHO TOHSTTS OpraHiB BHKOHABUOI BiaJM B YKpaiHl Ta iX
KJ1acuikario 3a pi3HUMHU MPaBOBUMHU 1 (YHKIIOHATbHUMU O3HAKAMH.

KurouoBi cjoBa: opranu BukoHaBuoi Binaau, KoHctutyiiss Ykpainu, myOmiuHe

yrnpaBiiHHS, kKinacudikaris, Kadiner MinicTpiB Ykpainu, MiHicTepcTBa YKpaiHu, MICIEBI

aJMIHICTpaIlii.

Konctutytiero YkpaiHu BCTAaHOBJICHO MO JAEP>KaBHOI BJIaJId HA: 3aKOHOABYY,

BHKOHABUY Ta CyJI0BYy. BUKOHaBua Bia/ia € OAHIEI0 3 OCHOBHUX T'UJIOK JEP>KaBHOT BJIAJIU,
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(yHKIIIOHYBaHHS $IKOi 3a0e3Me4yeThCsl MIMPOKUM KOJIOM OpraHiB, IO MarTh Pi3HI
MOBHOBA)XCHHSI, PIBHI YMpaBIiHHA Ta cepu AisuibHOCTI. OpraHu BUKOHABUYOI BIIAJU
CTaHOBJISTh HAWOUIBII YUCIEHHY Tpymy cyO'ekTiB myOmiuHOi aamiHicTpamii. Ha Hux
MOKJIaIa€Thesl HalOIbIIe QYHKIHN Y cdepl myOaidHOTO YIpaBIiHHS.

[TpaBoBi 3acanyM CHUCTEMH OpraHiB BHKOHABYOi BIAJM BHU3HAYCHI MEpPEIyCIM y
Konctutynii Ykpainu. Konctutyuiiine BU3Ha4€HHS IEBHUX OPTaHiB BUKOHABYOI BIIaU B
Koncturyuii Ykpainu o3Hauae jguiie Te, Mo iICHYBaHHS UX BUAIB € 000B’3KOBUM IS
CHUCTEeMHM OpraHiB BHUKOHAaBYOi Biagu B Ykpaini. Bognouac 3mict Konctutymii He
BUKJIIOYA€ MOXJIMBOCTI 1CHYBAaHHS JOJATKOBHX (3BUYANHO, 33 TUM CAMHUM KPHUTEPIEM)
BU/IIB OPTaHiB BUKOHABYOT BJIaJH, 1110 TOC1a)id O Miciie mopsij (44 MOMIXK) 13 3rajlaHUMuU
BuslaMd. KOHCTUTYLISI HE MICTUTh BUYEPIHOTO BU3HAYEHHS BCIX E€JIEMEHTIB CHUCTEMU
opraHiB BUKOHaBUOi Biaau. HartomicTe, 3riiHO 3 1. 12 4actuHu mepimioi cT. 92
KoHCcTUTYyLIi BUKIIIOYHO 3aKOHAMU YKpaiHM BH3HAUalOThCS OpraHizaulis il JisSIbHICTh
OopraHiB BUKOHaBYO1 Biagu[1].

To6to KoHcTuTy11is1 BIAHOCUTH BUPIIICHHS TUTAHHS PO MOXKJIUBICTh ICHYBaHHS B
CUCTEMI OpraHiB BUKOHABUYOi BIaJu MOPSJ] 13 HaBEACHUMH BHUJAAMHU JCSKUX IHIIUX Ha
PO3Cy/l 3aKOHO/IABLIS - UepPE3 YXBaJICHHS MOTOYHUX 3aKOHIB.

[Ilomo kmacudikaiii opraHiB BUKOHABUOI BIaJM TO BOHA Ma€ BEJIMKE HAYKOBE 1
MPaKTUYHE 3HAYEHHS, OCKUJIbKH JJa€ MOXJIMBICTh YHUKHYTH Cy0'€KTHBI3MY B OOY/IOBI Ta
JISTBHOCTI OpTaHiB, MOMEPEIUTH 3aiBe YCKIIAIHEHHS iX OpraHizaiiiHux 3B's3kiB. Crif
3a3HAUUTH, 110 HE ICHYE SKOICh YHIBEPCAJIbHOI CUCTEMHU Kiacu@iKalii - HayKOBII
MIPOTIOHYIOTH Pi3HI MEPENTiKK KiIacu(piKaiifHINX 03HaK OpPTaHiB BUKOHABYOI Biaau. Tomy
npoOnema Takoi kiacudikaiii (BU3HAYEHHS OCHOBHMX KpUTEpliB Ta MIiACTaB
kiacudikaili, po3podka KiracuikaliiHUX MOZENEH, CTPYKTYpPHHMX 3B'SI3KIB y MexXax
KOHKPETHOI MOJIEJIi TOITO0) OTpeOy€ IPyHTOBHOI IOPUANIHOI, HOPMATHUBHOT Ta MOJITHKO-
MIPaBOBOi PO3POOKHU.

3riJIHO 3 KOHCTUTYLIMHOIO MPaBOBOIO MOAEILIIO B YKpaiHl (YHKIIOHY€E TPH PiBHI
opraHiB BukoHaBuoi Biaau — Builll (IIpo Kabiner MinictpiB Ykpainu: 3akoH Ykpainu Bif

27.02.2014 p.), nentpansHi (BiamosigHo a0 3akony Big 17.03.2011 Ne 166-Y1 Vkpainu
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«IIpo meHTpanbHI OpraHM BHUKOHABYOi BIAAM» CUCTEMY LIEHTPAJIbHUX OpPraHiB
BMKOHABYOi BIaJM CKJIAJAIOTh MIHICTEpCTBA YKpaiHM Ta 1HIII LEHTpalbHI OpraHu
BHKOHABYOI Biaan) Ta Miciesi - (IIpo MicieBi nepkaBHi agMiHicTpallii: 3akoH YKpaiHu
Bi71 09.04.1999 No 586-X1V)[2;3:4].

Opranu BUKOHABYOI BJaJyd MOKHA KJIacH(iKyBaTh Ha BUIM Y 3aJ€KHOCTI BIiJ:
o0cAary 1 XapakTepy KOMIIETEHIII Ha: a) 3arajbHOi KommeTeHIli (Hampukian, Kabinet
MinictpiB YkpaiHnu, MiCLEeBl Jep>KaBHI aJMiHICTpallii); 0) Tramxy3eBoi KOMIETEHIIIT
(mampukian, MiHiCTEepCTBO OCBITH 1 HayKu YKpainu, [lep>kaBHa MUTHA ciiy:k0a Ykpainu
TOINO); B) CIENIaJIbHOI KOMNETeHIi (Hanmpukiaa, HaiioHanbHe areHCTBO 3 MUTaHb
3anobirands kopymilii, HarjioHanbHe areHTcTBO YKpaiHu 3 MUTaHb JEP’KaBHOI CITYKOU
TOIIO); MOPSJKY BUPIIICHHS MUTaHb HA: a) € AMHOHAYAJIbHI (Hamp., MiHICTEpCTBO OCBITH
1 Hayku YKpainu) Ta kojerianbHi (Hamp., Kabiner MinicTpiB VYkpainu); oOcary
MOIIMPEHHS KOMITETEHLIIT IO TEPUTOPIi Ha: 3arajibHO/IepkaBHi (Harp., Kabiner MiHicTpiB
VYkpainu, MiHICTEpCTBO OCBITH 1 HayKH YKpaiHH) Ta MICUEBI (Hamp., IepKaBH1 MICIIEBI
aaMiHICTpaIllii); (QyHKI[IOHAJILHOTO NMPU3HAYEHHS: a) MIHICTEPCTBA; ©O) areHTCTBA; B)
IHCIICKIIIi; T) CHOY>KOW; J) KOMICIi; ) II€HTpajdbHI OPraHM BUKOHABYOI BIAJAM 31
CHeIiaJbHUM CTaTyCOM; 3) 1HIII IIEHTpaJIbHI OpraHyd BUKOHABYOi BIaau[5, c.193 -196].

Knacudikanis opraniB BAKOHABYOI BJIAJIM 33 PI3HUMHU KPUTEPISIMU:

3aiepapxiero (miciiem) y cuctemi OBB: Buiuit OBB - Kabinet MinictpiB Ykpainu;
nentpanbHi OBB - MmiHicTepcTBO, ciy:k0a, areHTCTBO, IHCHEKIliS, OFOPO, KOMITET,
komicig; micueBi OBB - Pana wminictpiB APK, minictepctBa APK, pecnyOmikaHCbKi
xomiTeTn APK, micriesi (oOnacHi, paiioHi Ta HaceJIeHUX MYHKTIB) Jep»KaBHI, BIHCHKOBO-
IUBUIBHI Ta BIMCHKOBI amMiHicTparllii; Tepuropianbhi [IOBB - camocriitai opuandHi
0co0Ou MmyOJIIYHOTO MpaBa, CTPYKTYpHI miapo3aiau anapary [{OBB, 1o He MatoTh cTarycy
IOpUIUYIHOT 0COOU, OPUINYHI 0COOM MyOIIYHOTO MpaBa, BIJOKPEMIICHI TAPO3ILUTH, 1110
HE MaIOTh CTaTyCy IOPUAMYHOT 0COOHU, TEPUTOPIANIbHI OPraHyd OPraHiB BUKOHABUOI BIIA/IU
APK.

3a inimiatuBoro 3 yrBopeHHs OBB: ytBopeni Bumum g0 HuX OBB - [IOBB, sxi

ytBopeHo KMY (MiHicTepcTBa, Ciyk0W, areHTCTBa, I1HCMEKLIi, OHpo TOIlIo),
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TepUTOpialIbHI opranH, ki yrBopeHo [{OBB, toio; yrBopeHi opranom (0co0010), sIKy
He BKiIodeHo B cucteMy OBB - Ilpesument VYkpainm mono naeskux OBB
(AHTUMOHOTIONBHUN KOMITET YKpainu, Jlep’kaBHa MNPHUKOPIOHHA CIyk0a YKpainu,
HKIII®DP, BificbKoBO-ITUBLIBHI Ta BIHCHKOB1 aJIMiHICTpallil TOIIO).

3a mopsakom ytBopeHHs OBB: HOBOyTBOpeHi OBB - Minctparernpom, biopo
ekoHOMIYHOi Oe3mneku Ykpainu, HamioHanmpHa KOMICisl, IO 3IIMCHIOE JepKaBHE
peryitoBaHHs y cdepax eJEeKTPOHHUX KOMYHIKAIld, pajioyacTOTHOTO CIIEKTpa Ta
HaJaHHS MOCIYT MOLITOBOTO 3B’sI3Ky; peopranizoBani OBB - MinictepcTBo 1 poBoi
TpaHcopmalii YKpaiHM peopraHi3oBaHO ILUISIXOM NEpeTBOpeHHA 3 Jlep:kaBHOTO
areHTCTBA 3 MUTaHb €JIEKTPOHHOIO ypsiTyBaHHS.

3a mopsAaKOM NPUMHATTS pilleHb Ta opradizauii AisuibHocTi OBB: konerianbHi -

KMY (u. 3 ct. 3 3V «llpo Kabiner MinictpiB Ykpainu») ta nesxi [IOBB (ct. 6, 6l
3akony Ykpainu «IIpo AHTHUMOHONONBHUN KoMmiTeT VYkpainm»; cT. 1 3Y «lIpo
HamionanbHy KOMICIIO, 110 31HCHIOE JIepKaBHE PEryIIOBaHHS Y cepax eHepreTUKU Ta
KOMYHQJIBHUX TOCIYT»); €IMHOHAYalbHI - MiHICTepcTBO (crartsa 2, 6, 8, 18 3akony
VYkpainu «IIpo neHtpanbHi opraHd BHUKOHaBYOi Biaauy), iHmi [OBB (ctT. 19 mworo
3akony), tepurtopianbHi opranu [[OBB - mynkr 10 TumoBoro mnoyioeHHS TIPO
TEPUTOPIAJIbHI OpPraHW MIHICTEPCTBAa Ta I1HIIOIO LEHTPAJIbHOTO OpPraHy BUKOHABUOIi
BIIQ/IH.

3a xapaktepom kommeteHIii OBB: OBB 3aranbnoi xomriereninii - KMY, micuesi
JepKaBH1 aJMIHICTpaIllli, BINCHKOBO-IIMBUIBHI Ta BilCbKOBI anMiHicTpaii; OBB
MDKTaiy3eBoi KommeTeHIlli - MinekoHoMmiku, MiHtocT, MiHICTEpCTBO OCBITH Ta HayKd
VYkpainu, Jlep:kaBHa perynstopHa ciyx0a Ykpainu ta iH.; OBB ramy3eBoi koMreTeHInli -
MiHICTEepCTBO OXOpOHM 3/10pOB’sl YKpaiHu, MiHICTEpCTBO COLIaNbHOI MOMITUKA YKpaiHH,
[Nenciitnmii hona Ykpainm, JlepxkaBHa mogarkoBa ciyx0a Ykpainu, [{ep:kaBHa mirpairiiina
ciyx0a VYkpainm Ta iH.;, OBB cnemianbHoi kommeteHiii - JlepxkaBHa ciyk0a
CHeIIAIbHOTO 3B’ A3KY Ta 3aXHUCTy 1HpopMaIlii YKkpainu Ta iH.

3a nepiogom aismeHOCTI OBB: mocriitni — KMY, IIOBB, HamioHaiasHa KOMICis, IO

3IIACHIOE JIEp)KaBHE PErysioBaHHS y c(epax EHEpreTMKH Ta KOMYHAJbHUX MOCITYD»;
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THMYaCOBI — BIMCHKOBI-IIMBUJIbHI Ta BINCHKOBI aMIHICTpAIIii.

3a Teputopieto gisuibHOcTI OBB: 3aransHoAepxkaBHi - Kabinetr MiHicTpiB YKpainu,
[EHTpalbHI OpraHd BHKOHABUOI BJIAJU; MDKPETIOHAJbHI - TEPUTOPiaNbHI YIPABIIHHSI
HABY, teputopianbni opranu HamionansHoi momimii ([lemaprameHT O60poThOM 3
HApKO3JIOUMHHICTIO), MDKpEriOHallbHI TEpUTOpiaibHI ympaBiiHHA MiHicTepcTBa
roctunii Ykpainu; perioHaneHi - Paga wminictpiB APK, o6macui ta mict KueBa Ta
CeBacTormofisi MiClLIeBl JIep)KaBHI, BINCHKOBO-LIMBLIBbHI Ta BIMCHKOBI aJAMIHICTpalIii;
MICIIEBI — paloOHHI Jep)kKaBHI aJMiHICTparlii, BIACHKOBI-IIMBIIbHI Ta BINCHKOBI
aaMIHICTpaIlli HaceJIeHUX MyHKTIB[6, ¢.163].

OTxe, HayKOBO OOTpyHTOBaHA Kilacu(ikallis opraHiB BUKOHABYOI BJaJu HaOyBa€ B
Cy4JacHUH TIepioj] BEIMKOTO 3HAYCHHS. ii MpaBUIbHE BUKOPUCTAHHSI CIIPUSE TTOJATBIIIOMY
BJIOCKOHAJICHHIO ~arapary Jep>KaBHOTO YIPABIIHHS, J1a€ MOXJIMBICTh 3amoOIirTu
IUTyTaHWHI y BU3HAY€HH1 (YHKII OpraHiB BHUKOHABYOi Biaau, (Gopm Ta o00CsTIB
MMOBHOBAXKEHb, XapaKkTepy iX B3aeMmojii. BapTo 3a3HaunTH, 110 KiacuMiKaiiHUN miaxi]
HE € HE3MIHHHMM, aJ/pKE€ Yy XOJlI BIOCKOHAJICHHS Ta ONTHUMI3allii ICHYIOYOi CHUCTEMU
BUKOHABUYOi BJIaJy HEMHUHY4Ya IOSIBA HOBUX OpraHi3alliiHUX CTPYKTYp, a BIAMOBIJIHO

HOBHUX O3HAK 1X chucTemMaru3arii.
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IMPUHIUII BEPXOBEHCTBA ITPABA B AIMIHICTPATUBHOMY
ITPABI

B. B. llleBuyk

HaykoBuii kepiBHUK: K.10.H., fo1l. I. $I. HakoneuHna

AHoTAaNisl: BU3HAYEHO HOPMATHUBHHM 3MICTYy MPUHIIMITY BEPXOBEHCTBA IpaBa Ta

Horo BIUIMBY Ha aJMIHICTPATUBHI BIIHOCUHU, JOCIIIPKEHO 1HIMBIAYyalbHI OCOOIMBOCTI
HOTO MPOSIBY B aJIMIHICTPAaTUBHOMY IPaBi.

KiarouoBi ciaoBa: mnpuHIMO BepXoBeHCTBAa TpaBa, KoHctutyiis VYkpainw,

(dbyHIaMEeHTaIbHUM NPUHLKIIL, TyOIiuHa aaMiHICTpalis, 3aXUCT IPaB TPOMA/ISH.

B ymoBax eBpoinTerpatii YkpaiHu JOTpUMaHHS IPUHIIUITY BEPXOBEHCTBA MpPaBa €
BHMOTOI0 €BPONEHCHKUX CTAHAAPTIB 1 3alIOPYKOI0 MOOYIOBH MPABOBOI JIepkaBu. Y cdepi
aJMIHICTPAaTUBHOTO TpPaBa BEPXOBEHCTBO IpaBa TapaHTyE 3aXHCT MpPaB TPOMAJSIH Bij

CBaBULJISL YMHOBHHUKIB, 3a0e3neuye Mpo30piCTh aAMIHICTPAaTUBHUX MpPOUEAYyp 1
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e(heKTUBHUMN CyI0BUI KOHTPOJIb. OCOOIMBO BaXKJIMBUM LW IPUHIIUI € M1 YaC BOEHHOTO
CTaHy, KOJIM Jiep>KaBa MOBUHHA JISTH B MEXax IMpaBa, HABITh Y CKIAJHUX OOCTaBHUHAX.
TakuMm 4yuHOM, BEpXOBEHCTBO IpaBa € HE JUIIE IOPUAMYHOI0 HOPMOIO, a i OCHOBOIO
JOBIPH JI0 BJIaJIA, CTAOUIBHOCTI MTPABOIOPSIAKY Ta TapAHTIEIO TIPaB JIIOAUHHU.

B3arani npuHOMIM aAMIHICTPAaTUBHOTO IIpaBa - 1€ OCHOBHI YHIBEpCalbHI
dbyHIaMeHTalbHI TONOXKEHHS, SKI TOKJIaJeHI B OCHOBY Traiy3l Ta € MiJCTaBOIO
dbopMyBaHHS 1 (PYHKIIOHYBaHHsS 1i CHCTEMM Ta 3MICTy ¥ CIyTyIOTh 3acajgaMu s
pEryloBaHHS aJAMIHICTpaTUBHUX MpaBoBigHOCHH[1, c. 756].

[Tpu 1boMy 3BepHEMO yBary Ha LIJIKOM ciyliHy Te3y npodecopa M.I1. Ko3obpw,
10 «HaJ3BUYaiiHA CKJIQJHICTh 1 0araTorpaHHICTh ... pOOUTH OE3MEPCIEKTUBHOIO OY/Ib-
AKy crpoOy JaTu sSKech YHIBEpCcaJbHE BHU3HAYCHHs MPUHIIUIY BEPXOBEHCTBA IpaBa,
MIpUJIaTHE Ha BC1 BUITAJIKU XUTTI»[2, c. 362].

[IpyHIMDT BEpXOBEHCTBA NpaBa, KW 3akpiruieHuid B crarti 8 KoHcturymii
Vkpainu € ogHuUM 3 (QyHIaMEHTAJIbHUX NPHUHLIMMOIB B YKpaiHi, a camMe B YKpaiHl
BU3HAETHCS i Jli€ MPUHIAN BEpXOBEHCTBA npaga[3]. Moro Jis MOIMpPIOEThCS HA OpTaHH
JepKaBHOI BIaJW, OPraHW MICIEBOTO CaMOBPSIyBaHHSI y cdepax HOPMOTBOPUO],
IIPAaBOOXOPOHHOI Ta MpPaBO3acTOCOBHOI MisIbHOCTI. llell mnpuHIMN € OpUANYHO
000B’I3KOBOIO HOPMOIO HAMBUIIIOTO PiBHS.

HaykoBeup l'amynpko B.B. ciymHo 3ayBakye, M0 «Ba)XJIMBHM TPHUKIAIOM
CYTHOCTI BEpXOBEHCTBA IpaBa sSIK MPUHIUIY YKPaiHCHKOTO KOHCTUTYLIMHOIO IpaBa €
30KpeMa YacThHa Jipyra crarTi BocbMoi KoHcTutymii Ykpainu, e 3aKpiljieHO MPUHIUI
lepapxii punMyHuX HOpM. BiH sK CckiamoBa MTPUHIMIY BEPXOBEHCTBA IpaBa
CKEpOBaHUI Ha 3a0€3IeUEHHs Y3rOKEHOTO XapaKTepy BCl€l IOPUIMYHOT CUCTEMH, 1O €
BOXJIMBUM Yy CHUTyallli, KOJIM TPAaBOBI HOPMHU PI3HUX HOPMAaTHUBHUX aKTIB HE
Y3TO/DKYIOThCSI MK CO00I0 a0o cylepedarh OJHAa ONHIM. 3MICT MPHUHIUITY lepapXii
IOpUIMYHUX HOpM mossirae B Tomy, 1m0 Konctutyuiss Ykpainu HajineHa HaWBUILOIO
IOPUJIMYHOIO CUJIO0, TOOTO BOHA CTOITh HAJ 3aKOHAMHU 1 BCIMa MiJ3aKOHHUMU aKTaMu, a
TaKOX HaJl MDKHAPOIHUMU JOTOBOPAMUY.

Jlo oco0nuBOCTE MPUHIMITY BEPXOBEHCTBA IMpaBa HAJIEXKATh KiJbKa KJIFOUOBHUX
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MOJIO’KEHb:

— HAWBUIIOIO IIHHICTIO BU3HAETHLCS JIIONNUHA, ii TpaBa Ta CBOOOIM, a BCI 1HIIII eJe-
MEHTH, BKJIIOUAIOUH JePXKaBy Ta 3aKOH, MAIOTh JTOMOMIKHE 3HAUYCHHS;

— TMPaBO HE 3aBXKJU TOTOXHE 3aKOHOAABCTBY: SIKIIIO HOPMATUBHUI aKT MOPYIIY€E
OCHOBHI IpaBa JIIOANHY, BIH BBAKAETHCSA HEMPABOBUM, HE MiJIJISITa€ BUKOHAHHIO, a 0T0
3aCTOCYBaHHS MOXKE OyTH MiCTaBOIO JJISI FOPUINYHOT BiMOBIAAIBHOCTI,

— JIMIIE Tl 3aKOHM, 110 Y3TOKYIOThCS 3 MPUHIUIIAMH TIPUPOIHOTO MTpaBa, MaloTh
000B’SI3KOBY CHILY, a iX HEIOTPUMAaHHS BBAXKAETHCS MOPYIICHHSIM.

ToMy, NpUHIMI BEPXOBEHCTBA TMpaBa € BHU3HAYAJIHHUM OPIEHTUPOM MJIA
(YHKIIOHYBaHHS JIepKaBH, 30Kpema ii CyIOBOI CHCTEMH Ta OpraHiB ITyOJ14YHOL
aJMIHICTpaIlii.

Came yepe3 BU3HAHHS MpaBa SK HAaWBUILOI I[IHHOCTI MyOJllYHA aJMIHICTpaLis
3/1aTHa BOJIHOYAC 3a0e3IevyBaTy MyOJNiYHUIN 1HTEpPEC Ta 3aXMCT 1HAMBIIYaTbHUX IPaB,
0 CBIIYKTH MPO MIMOOKY TpaHchopMallito aaMiHICTPAaTUBHOTO MpaBa y HANPSIMKY
€BPOMNEHCHKUX MPABOBUX CTaHIAPTIB.

3aBmaHHs 30€peKEeHHsI IUTICHOCTI Ta BHYTPINIHBOI Y3TOMKEHOCTI IMPaBOBO1
CHUCTEMH B YMOBAX HasBHOCTI CyNePEUIUBUX HOPM MEPEBAKHO MOKIAAAETHCS HA CYIOBY
BJIaJy Ta OpPraHd MyOJIYHOI aJAMIHICTpallli MiJ Yac peami3alii BUKOHaBYUX (PYHKI[IH.
AMIHICTpaTUBHE CYJOYMHCTBO BIJITpae KIIOUOBY pPOJIb y CHUCTEMI IHCTUTYLIMHOTO
3a0e3MeYeHHs MPUHIIMITY BEPXOBEHCTBA Mpasa. Lleil MpUHIMIT € OCHOBOIIOJIOKHUM Ta
BH3HAYaJILHUM JISI BCIET CY/IOBOI AISTTBHOCTI. Horo CYTh IOJISTAE B TOMY, IO SKIIO T
4yac po3mIsiAy CIpaBU aJMIHICTPATUBHUM Cyll 3aCTOCOBYE HOPMH, SIKI IOPYIIYIOTH ab0
0OMEXyI0Th MpaBa, cBOOOAM UM 3aKOHHI IHTEpecH ocoOHu, ad0 TIyMauuTh iX TaKUM
YUHOM, PIIICHHS Y 1I{ CIIpaBl MiJIsTac BU3HAHHIO HeMIcHUM([4, ¢. 48].

AJMIHICTpAaTUBHI CyIM MAalOTh NEPEBIPSATH aIMIHICTPATUBHI akTd, 1ii abo
0e3IsUTHHICTh OpPraHiB BiaJAM Ta ii MOCaoBUX OCI0 Ha BiAMOBiAHICTH KoHcTUTyMIl i
3aKoHaM YKpaiHnu. JloTpruMaHHS MpaB JIOIWHUA Ta TapaHTYBAaHHS JOCTYITY 10 PABOCY/IS
CTAHOBJISITH JIBl KJIIOUOBI YMOBHM peaii3alii NPHUHIMIY BEPXOBEHCTBAa IIpaBa Ta
dbopmyBaHHS €()EKTUBHHUX IHCTUTYLIMHHUX MEXaHI3MIB HOro 3ale3nedeHHs. Y LbOMY
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KOHTEKCTI 0COOJIMBO BaXKJIMBY POJIb BIAIrpae afMiHICTpaTUBHE CyTOUUHCTBO. CTBOpPEHHS
B YKpaiHi CUCTEMH aJMIHICTPATHUBHOTO CYJIOYMHCTBA CTajO0 OJHUM 13 HANWBaKJIUBIIIMX
KpPOKIB Ha NMUISIXY 3MIIHCHHS TIPUHIIMITY BEPXOBEHCTBA MpaBa. Baromuii BHECOK y ITieH
nporec 3po0JIeHO 3aBISKM HOPMAaTUBHOMY 3aKpIIJIEHHIO OCHOB I[bOTO NPHUHIIMIY B
Komekci aqmMiHICTpaTHBHOTO CyJJOYMHCTBA YKpaiHu, /Ie B HU3III CTaTel (30kpema, CT. 8, 9,
10, 11, 12, 13, 16, 235, 237) KOHKPETU30BaHO HOTO CKJIAIOBI el1eMeHTH[S].

MexaHizsMOM 3a0e3MeueHHS JI1€BOCTI BEPXOBEHCTBAa IpaBa B YKpaiHCHKIN
IOPUINYHIA CUCTeM1 € KOHCTUTYILIWHUI NPUHLMUI, BIAMOBIIHO A0 SKOTO HOPMHU
KoncTutytii € HopmMamu mpsiMoi [1ii, 3BepHEHHS 10 CYy ISl 3aXUCTY KOHCTUTYIIHHUX
paB 1 CBOOO/I JIIOAMHY 1 rpoMaIsTHUHA Oe31ocepeHbo Ha miacTaBi Koncturtyii Ykpainu
rapaHTyeThCs. 3 LBOIO BUIUIMBAE, 110 HOpMaMu npaAmoi Aii B KoHcturyuii € auie Ti
HOPMH, IO CTOCYIOThCS TIPaB 1 CBOOOI JIIONUHHU 1 TPOMaJITHUHA[6, c. 48].

TakuM 4YMHOM, TPaBO Ha 3BEPHEHHS JI0 CyAy HAa OCHOBI KOHCTUTYIIHHHX HOPM
MPSAMOT 11T TapaHTOBaHE BUKJTFOYHO JJISl 3aXUCTY TIPpaB 1 CBOOO/I JTIOMWHM Ta TPOMaTHHHA,
a He JJ1s1 iX OOMeXeHHS.

[TimcymoByto4H BUKIIAJEHE, CITIT 3a3HAYUTH, 110 TPUHITUI BEPXOBEHCTBA MTPaBa,
Ma€ BHU3HAYaJIbHE 3HAYEHHS SIK Yy 3arajbHO MPaBOBIM IUIOMIMHI, TaK 1 B MeXax
aJIMiHiCTPATHBHOTO TIpaBa 30KpeMa. Moro polb BUXOIMTh 33 MEXi CyTO IOPHIHYHOIO
MEXaH13My — BIH BUCTYTIA€ 11€0J0TYHO0 OCHOBOO B3a€EMO/I1i MK IEPAKABOIO Ta 0CO0010,
3aKPITUTIOIOYH MPIOPUTET MPaB 1 CBOOOJT JIFOIUHU HAJI IEP>KaBHUMU 1HTEPECAMHU.

Peanizartiist 1bOro NpUHITUITY 3a0€31e€4y€ €IHICTh MPABOBOI CUCTEMH, Y3TOIKEHICTh
HOPMAaTUBHUX AaKTIB BIAMOBIJHO JO KOHCTUTYIIWHUX TMOJIOKEHb, a4 TAKOX CTBOPIOE
edexTuBHE 3an00iraHHs MPOTHU 3JI0BKMBaHb BJIAJI00, 4 TAKOXK € HE JHIIe (HOPMAIbHUM
JOTPUMAHHSIM 3aKOHY, a i MOTO BiIMOBITHICTH OCHOBOITOJIOKHHUM 3arajbHOIIONCHKAM

MPaBOBUM I[IHHOCTSIM, CITPaBEIJIMBOCTI Ta IEMOKPATUIHUM 3aCajlaM.
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AIMIHICTPATUBHI ITPABOITIOPYHIEHHSA, ITIOB’AA3AHI I3
CAMOBIJIBHUM 3A/TMIIEHHAM MICIA CJIYKBU ABO HACTHHHA

C. O. Apo3au
HayxoBwuii kepiBHUK: 1.10.H., pod. I. M. Conijiko
AHoTAaNlif: Y T€3aX JOCTIHKEHO aJAMIHICTPATUBHI IPABOMOPYIIIEHHS, TTOB’ A3aHi 13
CaMOBUIPHUM 3aJIMIICHHSIM BiHCHKOBOCITY>XKOOBIISIMA MICIISl CIIY»KOM a00 BiHCHKOBOIi
gacTuHU. OCOOIMBY yBary MpHAUICHO MUATAHHSIM PO3MEKYBaHHS aJMiHICTPATUBHOI Ta
KPUMIHAJIBHOI BIJIMOBIAIBHOCTI 32 TaKi JIISTHHS, aHAJII3Y CY/IOBOT MPAKTUKH Ta 1ICHYIOYHUX
3aKOHOJ/IaBYMX KOJi3i. Bu3HaueHo kito4yoBi mpoOiemu (ikcallii Ta JOKYMEHTYBaHHS
TaKuX IMOPYIICHh B YMOBaX BOEHHOTO CTaHY. 3alpOTIOHOBAHO IIISXU BIOCKOHAJICHHS
HOPMAaTHBHOTO PETYIIOBaHHS, 30Kpema Ioj0 YHidikaiii maxoaiB a0 Kamidikarii
MPaBOMNOPYIIEHb Ta 3a0€3ME€YEHHs IICUXOJIOTIYHOIO CYNpPOBOY BIHCHKOBOCITYKOOBLIIB,
AK1 TOPYIIWIN AUCLUILTIHY.
KuarwuoBi cjioBa: BilicbkOBa NHMCIUIUIIHA, aJMIHICTpaTHBHA BiAMOBIAAILHICTD,

CaMOBLIbHE 3AJIMIIEHHS CITYXOH, TUCUUIUTIHAPHI MOPYIIEHHS, BINCHKOBA FOPUCIUKIIIS.

[Ipobnema CaMOBIIBHOTO 3AJMIIEHHS BIMCHKOBOCITYXOOBLSIMH MICLS HECEHHS
ciy0u abo TepuTopii BIMCHKOBOI YaCTUHU Halylna 0COOMMBOI aKTyaJIbHOCTI B YMOBax
30poitHOi arpecii pociiickkoi penepartii npotu Ykpainu. 3ade3neueHHs HaJeKHOTO PiBHS
BIMCHKOBOI JUCHUIUIIHU € OJHUM 13 KIIOYOBUX (DaKTOPIB €(PEeKTUBHOTO (QYHKIIOHYBAHHS
30poitanx Cun VYkpainun (3CY). HenmooanHOki BUMAIKU CaMOBUIBHOTO 3aJIHIIICHHS
BIIChKOBUX (hOpMYBaHb 3arpOXKyHOTh OOMOBIM TOTOBHOCTI MiJIPO3/ALIIB Ta HETaTUBHO
BIUTMBAIOTh HA MOPaJIbHUI KJIIMaT y BIMCHKOBHUX KOJIEeKTUBaAX [1, 2].

VY mpotueci miAroTOBKHM poOOTH OysI0 3aCTOCOBAaHO METOAM MPABOBOTO aHAI3Y,
MOPIBHSUTLHO-TIPABOBUI METOJ, EMIIPUYHUI aHalli3 MPAKTUKH, & TAKOXK CTATUCTUYHHUNA

METOJI JJIs OL[IHKY IMHAMIKK ITpaBonopyieHs 3a 2022—-2024 poku [3, 4].
IIpaBoBa npupoaa cCaMOBLIILHOIO 3aJIMIIEHHS MiCHSl CIYKOM: iCTOpUYHMA Ta
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NOPIBHAJILHUI aHATI3. [cCTOpUYHO caMOBUIbHE 3aIUIIEHHS CIIY>KOU 3aBK1 BBaXKAJIOCS
rpyOMM MOPYUICHHSM AMCHUILUIIHK. Y Cy4acHOMY YKpPaiHCHKOMY 3aKOHOMIABCTBI II€
TISTHHS PO3MEXKOBYETHCSI SIK aJIMIHICTpaTuBHE ab0 KpUMIHAJIbHE B 3aJIEKHOCTI BiJ
TpuBajocTi Ta MOTUBIB [6]. ¥V kpainax HATO ananoriudi BUNajku peryitorThCs Yepes

audepeHiiioBaHi MexaHi3MU AUCHUIUTIHAPHOT Ta KpUMIHAIBHOI BiAnmoBigansHOCTI [10].

IIpoGsemMu  po3MexyBaHHsl  aAMIHICTPATMBHOI Ta  KPUMIHAJbHOI
BinoBinaabHOCTI. 3HAaYHE TMPAKTHYHE 3HAYCHHS CTAHOBUTH TMHTAHHS YITKOTO
PO3MEXKYBaHHS aJMIHICTPaTUBHOI Ta KpPHUMIHAJIBHOI BIAMOBINAJIBHOCTI 3a (akTu
CaMOBUIBHOTO 3aliMIIECHHS Micls ciyxOu. I[lpaBoBe perymtoBaHHs Mependadae, IO
MIEPBUHHI BUIAJIKU CAMOBUIBHOTO 3aJIMIIICHHS BIMCHKOBOI YaCTUHU 200 MICIsl BUKOHAHHS
000B’sI3KiB, OCOOJIMBO 32 YMOBU KOPOTKOYAcCHOCTI (10 3 1i10) Ta BIJACYTHOCTI Hamipy
YXWICHHS BIJ] HECEHHs CiyxO0u, miananaits mia a0 Komexcy VYkpainm mpo
aJMIHICTpaTUBHI IPABOMOPYIICHHS. Y TaKUX CUTYaIlisIX 3aCTOCOBYIOTHCS TUCIUTLIIIHAPHI
3aX0[¥ AJMIHICTPATUBHOIO XapakTrepy — BiJ wmTpadiB IO apemTy 3 TPUMaHHSAM Ha
rayrnrBaxTi [7].

Boanouac, y Bunaakax, KoM BiHChKOBOCTY>KOOBEIIb JII€ CB1JIOMO, MalOYX Ha METI
MOBHE YXWJICHHS B1Jl BUKOHAHHS CBOIX CIIy>)KOOBUX O0OB’5I3KIB, @ BIICYTHICTh Ha CITy>K01
HaOyBae TpuBaJIOro xapakrtepy (moHaa 3 100uW), BIANOBINATBHICTH MEPEXOAUTH Yy
IJIOLIMHY KpUMIHAIBHOTO TpaBa. KitodoBy posb BIAITPalOTh CyO €KTUBHI YMHHUKH —
MOTHBH, OOCTaBUHU Ta MOBEIHKOBI MPOSBU MiJ] 4ac YXUJIEHHS [8].

AHaJ3 YUHHOI MPAKTUKH CBITYUTH, III0 CY/IOB1 OpraHy Ta KOMaHIUPH BIHCHKOBHUX
YaCTHUH YacTO MArOTh PI3HI MIIXOAU O MPABOBOI OIIHKK TakuX AissHb. OmH1 ¥ Ti cami
00CTaBMHU MOXYTh OyTH KBami(hikoBaH1 SIK aaMiHICTpATUBHE MPABOMOPYIIEHHS a00 K
KPUMIHAJIBHAM 3JI0YHMH 3QJICKHO BiJl Cy0’ €KTUBHOTO TPAKTyBaHHA (DaKTUYHHX AaHUX [9].
[le cTBOpIOE CcHTyallif0 TPaBOBOT HEBU3HAYEHOCTI, 10 HETAaTWBHO MO3HAYAETHCS SK HA
MIPaBOBOMY CTaTycCl BINCHKOBOCIY>KOOBIIIB, TaK 1 Ha 3arajJbHOMY PiBHI1 MPABOMOPSAKY Y
BiliChbKax.

3 Meroro 3a0e3ledyeHHs MPaBOBOi BU3HAUYEHOCTI JOLUIBHO YIOCKOHAIUTU
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npakTUKy ikcaili, MEepeBIpKU TPUBAJIOCTI BIJACYTHOCTI Ta BHUBYEHHS MOTHBIB
BIMCHKOBOCTY>KOOBIIIB. OKpiM TPUBAJIOCTI BIACYTHOCTI IMOHAJ TpU J0OU, BaXKJIUBO
BpPaxOBYBaTH TPUYUHH, TICHXOJOTIYHUN CTaH BIHNCHKOBOCTYXKOOBIIS, HASBHICTh YU
BIJICYTHICTh HaMIpy YXWJICHHsS BiJi OOHOBHMX 3aBlaHb. Taka jeTajizallisl CHpHITHME
OJTHAKOBOMY 3aCTOCYBAaHHIO HOPM IIpaBa Ta MIHIMI3y€ MOXJIMBOCTI ISl 3JIOBKUBAHb 1

Cy0’€KTUBHOTI'O TPAKTYBaHHI [6, §].

IIpo0ieMu mpaBo3acTocyBaHHA B YMOBAX BOEHHOIO cTaHy. B ymoBax 6oiioBuX
I1i1 3HaYHA YaCTHHA KOMAaHIUPIB YHUKA€E JOKYMEHTYBAaHHS TaKUX MPOCTYIKIB Yepe3 Opak
yacy Ta pecypciB, IO CTBOPIOE HEOQILIIHY MPAaKTUKY BHYTPIMIHIX 'pO30ipoK' 3aMiICTh
3aCTOCYBaHHSl UITKMX HpaBOBUX MexaHi3MmiB [8]. lLle Bumarae HOPMAaTUBHOTO

BperymntoBaHHA (ikcanli moniOHux (akTiB y 00MOBHX yMOBaX.

YuHHE 3aKOHOIABCTBO Iependadae, 0 KOPOTKOYACHE CAaMOBLIBHE 3aJIUILICHHS
CIIykOM TATHE agMIHICTPATUBHY BIANOBIJANBHICTh, TOAl SIK TpUBaJa BIJICYTHICThH 13
METOI0 YXWIEHHS — KpuMiHaibHy [7, 9]. IlpoTe Ha mpakTulll cyau Ta KOMaHIUPHU Y4acTo

MO-PI13HOMY OLIHIOIOTH MOAI0HI ISTHHS, 1110 CTBOPIOE MPABOBY HEBU3HAUEHICTb.

PexomeHaaumii 1010 BI0OCKOHAJIEHHSI 3aKOHOAABCTBA. J[OIIJIbHO BHECTH 3MIHH
no Jucuurmninapuoro craryty 3CY ta KYnAII ans 4iTkoro po3MekyBaHHS MPOCTYTIKIB
3a KpUTEpIAMH MOTHUBIB. TakoX Ba)XJIMBO 3alpOBATUTH TCUXOJOTTYHUNA MOHITOPUHT
BIMICBKOBHX, SIKI 3aJUIIMIN CIYX)O0y CaMOBUIBHO, Ta PO3POOUTH €IUHY MPOLEIYPY

JIOKYMEHTYBaHHA TakuX (paxTiB y 60HoBUX yMoBax [3, 6].

BucnoBkn. 3  MeTor0  miABUIIEHHS — €(EKTUBHOCTI  aJMIiHICTPATUBHOI
BIIMOBIATLHOCTI 32 CAMOBLJIBHE 3aJUIIEHHS MICIS CIY>KOM HEOOXIJTHO 3aKOHOJABYO
BpETYJIIOBaTH Tporeaypu ¢ikcaiii TaKuxX MpaBOMOPYIIeHh y OOMOBHX YyMOBaX, IO
J03BOJIUTH YITKO PO3MEKYBAaTH aJMIHICTPAaTUBHY Ta KPUMIHAJIbHY BiJNOBIIAJIBHICTD,
3a0€3MeUnTH MCUXOJIOTTYHY MIATPUMKY BIHCHKOBUX Ta BIIOCKOHAJIUTH poOOTY BilicbKkoBOT

ciryx0u rpaBonopsaky [8, 9].
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SOPILKO 1., DROZACH S. ADMINISTRATIVE OFFENCES RELATED
TO UNAUTHORISED LEAVING OF THE PLACE OF SERVICE OR UNIT

The theses explore administrative offenses related to the unauthorized absence of
military personnel from their place of service or military unit. Special attention is paid to
the issues of distinguishing administrative liability from criminal liability for such actions,
analyzing judicial practice, and identifying legislative inconsistencies. Key challenges in
recording and documenting such violations under martial law conditions are highlighted.
Proposals for improving the legal framework are provided, including the unification of
approaches to the classification of offenses and ensuring psychological support for
servicemen who have violated discipline.

Keywords: military discipline, administrative liability, unauthorised leaving of

service, disciplinary violations, military jurisdiction.

TPAH3UTHUBHA IOCTHUIIA TA BIIHOBHE ITPABOCYIA

II. T. Oanmyxk

HayxoBuit kepiBHUK: 11.10.H., ipod. 5. 1. Jlenrep

AHortanisi: Te3u NpUCBSIYEHI BHUCBITIICHHIO TMOHATTA Ta pOJII TPaH3UTUBHOI

IOCTHUIIIT Y MOAOJaHH] HACTIAKIB BIHHUA. ABTOPOM OXapaKTEPHU30BAHO OCHOBHI HAMPSIMKHU

peanizaiii TPaH3UTUBHOI IOCTHIli, a TAaKOX, aKTyaJi30BaHO MHUTAHHS BIJHOBHOIO
MPaBOCY/JIA B yMOBaX TPAH3UTUBHOTO CyCHIHCTBA.

Ku04oBi ci10Ba: TpaH3UTHBHA IOCTUIIIS, BITHOBHE IPABOCY/I/IA, BiftHA, KOH(IIKTH.

He3Baxkatoun Ha TpuBarody BiliHY pocii MpoTH YKpaiHU Halla JepkaBa MOBHHHA
pPO3pPOOUTH  CTpaTerito  HaJaro[KEHHS MOCTKOH(UIIKTHOTO JKHUTTS, peIHTerparii
JICOKYNIOBAaHUX TEPUTOPIH 3 ypaxXyBaHHSM CBITOBOTO JIOCBIAYy Ta BIJAMOBIIHUX
MDKHApOJHUX aKTIB. 3aKiHYEHHS BIMHHM 1€ HE MPOCTO TIOBEPHEHHS OKYIOBAHHUX

TEPUTOPIN MiJI IOPUCAUKIIIIO YKpaiHM, a MOYaTOK CKJIQJHOTO IUIAXYy 3 PO3B’SI3aHHS

83



HACJIJKIB BIMHM Ta MOIIYKiB KoMIipomicy [1].

KittouoBo10 mepeayMoBOIO Bijl IEPEXOy Bijl BIMHH JI0 MUPY € KOMILUIEKC 3aXOiB
MiJ] HAa3BOIO «TPAH3UTHBHA IOCTHIIISH», TOJOBHOIO METOI0 SKHUX € JOCATHEHHS MHpY,
BCTAHOBJICHHSI ICTOPUYHOI MpaBAM, BIJUIKOAYBaHHS 3aMOJISIHOI IIKOAM, BITHOBJICHHS
MpaB KEePTB BiifHU Ta 00OB’I3KOBOTO MOKAPAHHS BUHHUX Y BYMHECHHI 37109MHIB [1].

TpansuTuBHA IOCTHILIIS TIepeadavae TOCATHEHHS MEBHOTO PIBHA CHPaBEIJIUBOCTI
JUTSI IOTEPIUIMX Ta MOCUIICHHS MOXKIIMBOCTEH JIJIsl MOPO3YMIHHS 1 €THAHHS CYCI1JIbCTBA.
Tpan3uTuBHA IOCTHIIISI HE € OCOOIMBOIO (OPMOIO MpaBOCYAAS AK Takoro. Haromictb,
BOHA pajillie CTOCYETHCSI BIJHOBJICHHS CIPABEJIMBOCTI, alalTOBAHOIO J0 YHIKAJIbHUX
YMOB CYCIIJILCTBA, sike TiepeOyBae y mpolieci TpaH3UTy BiJl 4aciB, KOJIM MOPYILIEHHS MTpaB
JIOAMHM OyJI0 3BUMHUM CTAHOM peyel. Y NesKuX BUNaJKax Uel cyCniaIbHUM 1 1epKaBHUN
repexij Bii0yBaeThbCs parToBO 1 Ma€ OYEBUIHI M TIIMOOKI HACHIKK. B 1HIINX — BIH MOXKe
TPUBATHU JCCATUITITTSIMH.

Bapto 3a3HaunTH, O TOHATTA TPAH3UTHBHOI IOCUTHUII Ta MEPEXiTHOTO
npaBocynas He € ToTokHuMU. Ha nymky O. [1n0THIKOBa, YyKpaiHCbKOMOBHUM NepeKia
CJIOBOCIIOTYYEHHS «transitional justice» K «IepexiTHOrO NPaBOCYAI» € 3aT03UUCHHIM
13 TOMUITKOBOTO pOCiicbKkOMOBHOTO Tiepeknany gokymentiB OOH. Ha itoro nymky, Take
TIYMaue€HHs € HETOYHUM 1 He BIANOBIJAE YKpPAiHCHKOMY 3aKOHOAABCTBY. I[lif
«TIPABOCYIASIM» y TIpaBl YKpaiHU MA€ThCs HAa yBasl JAIsUIbHICTh BUKIIOUHO CY/IB, a HE
3arajJpHUN MPOIEC BIHOBIEHHS MPaB JIOAWHU 1 npaBoBiamas. CEMaHTHYHO MIUPIIAN
TEPMIH «IOCTHILIISD OXOIUIIOE [ISJIBHICTh SIK CYAIB, TaK 1 I03aCylOBUX OpraHiB 1
MexaHi3MiB. [Ipu 11bOMy TE€pMIH «TPaH3UTHBHAY «BIJICHIIAE A0 KAaTEropidl MOJITUYHOTO,
COIIIAJIbHOTO Ta JEMOKPAaTUYHOTO TPaH3UTY, SKI 3a0€3Me4yloThCcsl  3acobamu
TPaH3UTHUBHOI OCTUIII» [2].

OOH TpaH3uTHUBHY IOCTHUIIIIO MOAAE K «BECh CHEKTP MPOIIECIB 1 MEXaHi3MiB,
MOB’SI3aHMX 31 CIPOOOIO CYCHIbCTBA BIOPATUCH 13 HACTIAKAMU MAaCIITaOHUX MOPYLIEHb
1 3JIOBKHMBaHb Yy MUHYJIOMY 3 METOIO 3a0€3MEeUeHHs BiJMOBIAaIBHOCTI, BiANpPaBICHHS
MPaBOCY/IA 1 TOCATHEHHS IPUMHUPECHHS.

Y MIDKHApOIHUX MPaBOBUX JOKYMEHTAX 3aKpPIIUIEHI OCHOBHI HaNpsIMU peai3alii
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TPaH3UTHUBHOI FOCTHUIIII:

«Criminal prosecution» — KpuMiHaJIbHE MEPECIiyBaHHS BUHYBaTHUX Y BUMHECHHI
BOEHHUX 3JIOYHMHIB 1 TpyOUX MOPYIIICHb MPaB JIOIUHH,

«Reparations» — BuIpaBieHHs (B1IIIKOyBAaHHS ) IIKOIU KepTBaM KoHDikTy. e
HampsM TaKOXK XapaKTepU3y€e MOXKIMBICTh KOMIICHCAIlIl IKOAW 3a HE3aKOHHI PIIICHHS
Cyny;

«Truth-telling» — BcTaHOBIEHHS MNpaBAM SK OO’€KTUBHA Ta HEyIepeIKeHa
JOKYMEHTQJIbHA PEKOHCTPYKIlSA TOMiA, PO3CEKPEUCHHS apXiBIB Ta BiIHOBJICHHS
icropuyHoi mnpaBau. KoHcrararisi icTuHU, mnependadae BUCBITICHHS MPOOJIEMHUX
aCIEeKTIB CYJJOYMHCTBA, 3 METOIO aKTHBI3allli CYCI1JILCTBA HABKOJIO IXHHOTO BUPIIICHHS;

«Institutional reforms» — 1HCTUTYILIHHI pe@opMH, SIKI MOXKYTh CTaTU TapaHTIEIO
HETMOBTOPEHHSI KOH(IIKTY: OYHMIIEHHS OpraHiB JEp>KaBHOI Biaau, pedopmyBaHHS
CEKTOpy Oe3NeKH, MPaBOOXOPOHHUX OPTaHiB, CYJ0BOTO CEKTOPY, CEKTOPiB OCBITH Ta 3MI
[3,c. I1].

Bapro 3a3naunTh, mo HarionaiasHa Moziens TpaH3UTHUBHOI FOCTHIIIT IepedyBae Ha
ctajli ¢hopMyBaHHS, BOHA Tepeadadae KOMIUIEKC 3aXOiB CIPSIMOBAHUX Ha TMOJOJaHHS
HACTIAKIB BIfHM Ta OKynamii Ta BUPOOJCHHS MEXaHI3MIB, SKI YHEMOXJIUBISThH
MOBTOPEHHSI KOH(PIIIKTIB y MallOyTHhOMY. BpaxByroun Toi (paxT, Mo MmiJBUILEHHS POl
M03aCy/IOBUX MEXaHI3MIB Y CHUCTEMI MPaBOCYI/s HAJIaCTh MOXKJIUBICTh 3aCTOCOBYBaTH
HECYJIOBI MEXaHI3MH, 3 METOI0 3MIIHEHHSI CTajJoro MUpY, - TPAaH3UTHUBHA FOCTHINS €
HEOOX1AHUM Ta BOXKJIMBUM €JEMEHTOM IHTerpalii cycnijabCTBa, 1[0 nepedyBae Ha eTarml
KOHQUIIKTY Y cydacHe MI>KHApOJHE CITIBTOBAPUCTBO, B IKOMY TOJIOBHE MICIIE MOCIIAl0Th
rpaBa JIIOIUHHU.

AHaJi3 MDKHApOIHOTO JTOCBIAY IIOJ0 TOCTYITHOCTI MPABOCY/I Y TPAH3UTUBHOMY
CYCIUJIbCTBI TOKa3y€e, M0 BOHO MOXE pEasli30BYBaTUCS MUISXOM TPATUIIIHHOTO
npaBocyas Tak i okpemo. OOH Bkasye Ha Te, 110 IPH  BiATPABICHHI IPABOCYAIS Ta IPH
BUPILIEHHS CMOPIB (KOH(IIKTIB) IO yBaru HE0OX1IHO OpaTH MiCIeBI TPAAMIIiL, SIKI Jy>Ke
4acTO BIJIIFPAIOTh BAXKIIUBINIY POJb Ta ITHOPYBAaHHS SKHUX y CBOIO UEPry MPOBOKYE

HEJOCTYIHICTh MPABOCYAJS [JIs 3HAUHUX TPYI CYCHUIbCTBA. B3sBIIM 3a OCHOBY
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IHCTUTYTU TPABOCYIIS, AKI 0a3yloTbCd Ha ajJbTEPHATUBHUX IMIJIXOAAX BPETYIIOBAHHS
CIIOpiB, Ha MiAXoJax Mefialii, BUYCHMMH-TIpAaKTUKaMU Oyia po3poliieHa  MOJelb
«BITHOBHOTO TIpaBOCYLIs» [4].

BinHoBHE npaBoOCyIs — 1€ MPOIEC BIAKPUTOTO KOJIEKTUBHOTO PO3IIISIY MEBHOIO
KOH(]IiKTYy ab0 MPaBOMOPYIICHHS, 10 BiAOYBAETHhCS 32 aKTHUBHOI y4acTl MOTEPILIOTO,
ocobwu, sika HOro BUMHWIIA, PEJACTABHUKIB TPOMAJICHKOCTI (TpOMajH), CIpSIMOBaHUI Ha
BCTAHOBJICHHS HOTO JIMCHUX MIPUYMH, CTABJICHHS /10 HHOTO 11 y4acHUKIB. BoHO BH3Hauae
HeoOXiJTHE TOKapaHHs Ta/a00 CaHKIi, a TaKOXK MOAAJBIIE CHIBICHYBaHHS Y OJZHOMY
CYCNUJIBCTBI 0COOM, fKa BYMHWIA TPABONMOPYUICHHS, MOTEPIUIOTO Ta IHIIUX
MIPEICTABHUKIB TPOMA/IH.

BignoBHe mnpaBocynis mependadae MOBHY Y4YacTh MOTEPHUIOro, >KEPTBU Ta
BIJINOBIJIHOT TPOMaJN B 0OTOBOPEHHI (paKTiB, BCTAHOBJICHHI IPUYUH MPABOMOPYIICHHS 1
BU3HAUE€HH1 caHKIIA. KIHIIEBOIO METOI0 € BIJHOBJICHHS BIJHOCHUH, HACKUJIBKH II€
MOXJIMBO, SIK M1 >KEPTBOIO 1 3JIOUMHIIEM, TaK 1 B OUIBII ITUPOKOMY KOJI1 B TpOMaji, 10
SIKO1 BOHU Hajlexarthb [5].

[IpaBOBI OCHOBHM BIJHOBHOIO MPaBOCYAJA 3aKPIIUVIEHO y MIXKHAPOIHO-IIPABOBUX
akrax OOH, Pagu €Bpormnu Ta €Bpornericbkoro Coro3y, sSiki y CBOIO Yepry MOXKHA MOIITUTH
Ha AB1 rpynu : 1) mpaBosi aktu OOH 1 Pagu €Bponu, K1 MICTATh 3arajibHi HOPMH 11010
BIJIHOBHOTO TIPaBOCYJJsl Ta MICTATh PEKOMEH[allii/000B’sI3KK sl AepKaB, IIOJI0
BIIPOBAKEHHS MOTO B HalllOHAJIBHUN KpuMiHanbHui nporiec (Kapakacbka nexiapariis,
npuitHata Konrpecom OOH i3 npoduIakTUKKM 3JI0YMHHOCTI W TOBOMKEHHS 3
MpaBOMNOPYIIHUKAMH Ta cxBasieHa [enepanbHoto Acambneeto OOH y 11 pesomromii No
5/171 Big 15 rpymns 1980 p., Jleknapaiiisi OCHOBHUX MPUHIIMITIB TPABOCYAJIS JIJISl KEPTB
3JIOYMHIB Ta 3JI0BXKHBAHHS BJaJ00, 3aTBepakeHa [enepanbHoro Acambieero OOH 29
muctormana 1985 p., MinimaneHi cranmaptai npaBuwia OOH, 1o cTocyroThes
BUIMPABJICHHSI MPaBOCYAJs IIOAO0 HEMOBHOMNITHIX, 3arBep/keHl [eHepanbHOIO
Acamb6neero OOH 29 nuctonana 1985 p. («Ilexinchbki mpaBuiiay), KepiBHi IPUHIIUIH, 10
CTOCYIOTBCSI POJi 0Ci0, SIKI 3MIACHIOIOTH CyIOBE TEPECHiyBaHHS, MPUUHSTI MIOCTUM

Konrpecom OOH 13 npodi1akTUKX 3JI04MHHOCTI Ta MOBOXKEHHS 3 TPABONOPYIITHUKAMU
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7 Bepecus 1990 p., MinimaneHi cranaaptHi npaBuiia OOH y BigHOIIEHH] 3aX0/liB, HE
NOB’s3aHUX 13 TIOPEMHHUM YB’SI3HEHHSM, 3aTBEpDKEHI pe3omolieio [ eHepanbHOI
Acam6bmnei OOH Ne 45/110 14 rpymast 1990 p. («Tokilickki mpaBuiiay); 2) mMpaBOBI aKTH
OOH 1 Pagu €Bpomnu, sKi MICTATH CIeiadbHI HOPMH IIOJ0 BiTHOBHOTO IPaBOCYIS
(Pexomennarniis KMPE NeR19/99 miono meniaiiii B KpuMiHaIBHHUX CIIpaBax JJisi JOMOMOTH
Jiep’KaBaM-y4acHUIIM OpraHi3allii Ta MoJajbIIoro po3BUTKY Memiarlii, Pekomenmaris
CM/Rec (2018)8, sika copsiMoBaHa Ha 3a0XOYEHHS JIEPXKAB-WICHIB PO3BUBATH Ta

BUKOPHCTOBYBATH BiTHOBHE MPABOCY/ISI CTOCOBHO CUCTEM KPUMIHAIBHOI FOCTHIIIY).
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transitional justice, as well as the issue of restorative justice in a transitional society.
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Abstrakt. Mediacja jest jedng z form alternatywnego rozwigzywania konfliktow
pojawiajacych si¢ w roznych sytuacjach spolecznych. Aktualnie, ze wzgledu na
istniejgce zalety, znajduje ona zastosowanie takze w sporach toczacych si¢ przed
sadami czy organami administracji publicznej. Do prawa polskiego zostata ona
wprowadzona stosunkowo niedawno, co oznacza, ze doSwiadczenia z jej stosowania
sa dos¢ niewielkie. Wydaje si¢ jednak, ze w najblizszych latach znaczenie mediacji
bedzie rostlo z uwagi na niezaprzeczalne zalety, jakimi cechuje si¢ ten sposob
rozwiazywania sporow.

Stowa klucze: mediacja, konflikt, postgpowanie administracyjne, postepowanie

sadowe

1. Istota mediacji

Mediacja wywodzaca si¢ od tac. stowa mediare (oznaczajacego ,,by¢ w §rodku”,
,,posredniczy¢”) nie posiada definicji w przepisach prawa polskiego. Jedna
z mozliwych 1 wlasciwie okreslajacych instytucje mediacji definicja, zaproponowang
przez Spoteczng Rade do spraw Alternatywnych Metod Rozwigzywania Sporow jest
rozumienie wskazanej instytucji jako ,,dobrowolnego i1 poufnego procesu, w ktorym
fachowo przygotowana, niezalezna 1 bezstronna osoba, za zgoda stron, pomaga im
poradzi¢ sobie z konfliktem” (5, s.263). Mediacje sg wigc forma rozwiazywania

spor0w 1 uznawane s3 za najwazniejszg posta¢ alternatywnych metod ich
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rozwigzywania, nazywanych ADR (Alternative/Amicable Dispute Resolution). W
literaturze podkresla si¢, ze mediacja moze sta¢ si¢ efektywnym sposobem
rozwigzania zaistniatych konfliktow spolecznych, gdyz pozwala wypracowaé
satysfakcjonujace porozumienie dla wszystkich stron w toczacym si¢ sporze przy
udziale bezstronnego, neutralnego i1 profesjonalnego mediatora (6, s.129). Z tego tez
wzgledu mediacja jest ceniona szczegdlnie przez przedsigbiorcoOw ale takze 1 innych
podmiotdéw pragnacych w sposdb najmniej ucigzliwy doj$¢ do porozumienia i ustali¢
tres¢ obopdlnej ugody. Do jej najistotniejszych zalet mediacji z pewno$cig nalezy
zaliczy¢: dobrowolno$¢ poufnos$¢, dobra wiare, neutralno$¢ i bezstronno$¢ oraz
szybkos¢. Wszystkie powyzej wymienione cechy sprawiajg, iz mozliwe jest
przeprowadzenie mediacji w dobrej atmosferze, z gwarancja zachowania tajemnicy 1
mozliwoscig budowania dalszych dobrych relacji, ktore szczegdlnie w biznesie
odgrywaja istotng role 1 majag wplyw na dalszy rozwoj firm. Mediacja pomaga jej
uczestnikom ustali¢ kwestie sporne, opracowac propozycje rozwigzan i, jesli taka jest
wola stron, zawrze¢ wzajemnie satysfakcjonujgce porozumienie, niepograszajac

jednoczesnie dotychczasowych relacjach.

2. Mediacja w sprawach gospodarczych

Przedsigbiorcy w Polsce coraz czescie] zauwazajg, iz powstate spory mozna
rozwigzywac z pomini¢ciem sgdu. Jednakze forma mediacji nie jest jeszcze mocno
rozpowszechniona w postepowaniach cywilnych, w tym obejmujacych sprawy
gospodarcze.

Stusznie zauwaza Anna Holda — Wydrzynska, iz ,,Pomimo licznie akcentowanych
zalet mediacji w Polsce ten sposdb rozwigzywania sporow wcigz nie cieszy si¢ duzym
zainteresowaniem oraz zaufaniem. Statystyki wskazuja, iz mediacja nie jest jeszcze
zbyt czegsto wykorzystywana jako alternatywna metoda rozwiazywania sporow, ktora
stanowilaby konkurencje dla sadownictwa. Przyczynami takiego stanu rzeczy sg m.in.
mozliwy brak réwnowagi stron, bedacy konsekwencja nieréwnych potencjatow

(ekonomicznych), przektadajacy si¢ na ryzyko naduzycia przewagi przez silniejsza
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strong, nieufnos¢, nieche¢, brak wiedzy o mediacji oraz procedurze mediacyjnej czy
brak wykwalifikowanych mediatorow.”(3, s. 158-159). Jednak niewatpliwie
zainteresowanie mediacjg gospodarczg wzrasta. W niektorych branzach mediacje sg
bardzo wskazane 1 coraz bardziej popularne, chociazby taka branza jest branza
budowlana. Jak wynika z statystyk prowadzonych przez Wydzial Statystycznej
Informacji Zarzadczej Departament Strategii i Funduszy Europejskich przy
Ministerstwie Sprawiedliwosci w 2006 roku liczba spraw, w ktérych strony
skierowano do mediacji na podstawie postanowienia sagdu okrggowego (art. 183 8 § 1
kpc) wynosita 116, z kolei w 2022 roku jest juz to 2945, a w 2023 wyniosta 2945. Z
kolei w postepowaniu pozasagdowym liczba wnioskow o zatwierdzenie ugody w 2006
roku wynosita 5 z kolei w 2022 roku wyniosta 90, w 2023 roku 135. Natomiast liczba
spraw, w ktorych strony skierowano do mediacji na podstawie postanowienia sagdu
rejonowego (art. 183 8 § 1 kpc) wyniosta 140, z kolet w 2022 roku jest juz to: 3668, a
w 2023 wyniosta 4009. Z kolei w postepowaniu pozasgdowym liczba wnioskow o
zatwierdzenie ugody skierowana do sagdu rejonowego wynosita w 2006 roku 0 z kolei
w 2022 roku 1 2023 wyniosta juz 21 (8). Na podstawie przedstawionych danych tatwo
jest zauwazy¢ tendencje wzrostowe. Jednoczes$nie widac, iz nie sg to ilosci takie jak w
innych krajach chociazby Norwegii czy tez Wtoszech.

Pomimo to stusznie zauwaza Mariusz Hatadyj, iz ,,Spory sa immanentng cechg
obrotu gospodarczego. Generujg przy tym, co naturalne znaczace koszty 1ito zarOwno
te, ktore mozna wyrazi¢ kwotowo, jak 1 te zwigzane ze spadkiem obrotoéw 1 renomg
przedsi¢biorstwa, jego portfela zamdéwien, a nawet motywacji wsrod zarzadzajacych
firmag oraz jej pracownikéw. Jezeli ucigzliwosci z dochodzeniem swoich praw sg
nadmierne, stanowi to powazng barier¢ rozwoju przedsigbiorczosci. Dlatego tak
wazne jest aby mozliwie sprawnie i efektywnie dziatat system zatatwiania sporow,
zarOwno panstwowy (sgdownictwo powszechne), jak 1 prywatny (sadownictwo
polubowne, mediacja).” (2, s. 9). Dlatego tez zaréwno sagdownictwo powszechne jak i
mediacja sg istotne dla postepowania gospodarczego. Warto podkresli¢, jednak, iz

stopien ucigzliwosci procesu wptywa hamujaco na rozwdj przedsigbiorczosci 1 dlatego
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tez warto promowac wiedze na temat mediacji w sprawach gospodarczych i zachecac
do korzystania z niej. Przyjmuje si¢, iz mediacja w sprawach gospodarczych moze by¢
prowadzona na podstawie umowy o mediacj¢ albo postanowienia sagdu. Pamigtaé
jednak nalezy o dobrowolnos$ci postgpowania na kazdym jej etapie. Wyrazem tego jest:

- zawierana umowa o mediacj¢ oraz

- wyrazenie zgody na mediacje, jesli sprawa jest kierowana do mediacji przez
sad.

Stusznie zauwaza Paulina Witynska, iz ,,Mediacje prowadzi si¢, wykorzystujac
metody zmierzajace do polubownego rozwigzania konfliktu. Nie istnieje jednak jeden
model przebiegu mediacji. Mediacja jest elastyczna — to strony dopasowujg ja do
swoich potrzeb. Etapy beda zréznicowane w zaleznosci od rodzaju konfliktu,
uwarunkowan osobistych 1 kulturowych, a takze stopnia zaawansowania konfliktu.”
(7, s.130).

3. Mediacja w postepowaniu administracyjnym

Mediacja jako forma rozwigzywania konfliktow znajduje zastosowanie nie tylko w
sprawach cywilnych, gospodarczych, ale takze administracyjnych. Warto jednak
zauwazy¢, ze mediacja administracyjna ma nieco odmienny cel od mediacji
prowadzonych na podstawie norm prawa cywilnego, gdzie strony godza si¢ na pewne
ustepstwa doprowadzajac tym samym do zawarcia ugody o okreslonej tresci. Celem
mediacji administracyjnej jest natomiast wyjasnienie 1 rozwazenie okoliczno$ci
faktycznych 1 prawnych sprawy oraz dokonanie ustalen dotyczacych jej zalatwienia w
granicach obowigzujacego prawa, w tym przez wydanie decyzji lub zawarcie ugody.
Zatem nalezy sie zgodzi¢, ze mediacja wprowadzona do kodeksu postepowania
administracyjnego ,,Ma stuzy¢ wypracowaniu rozwigzania sprawy administracyjnej,
ktore strona postepowania rozumie 1 akceptuje, organ administracji publicznej natomiast
zyskuje pewnos$¢ przyjecia wlasciwego rozstrzygniecia” (4, s.2). W mysl postanowien
kpa ,,jezeli w wyniku mediacji zostang dokonane ustalenia dotyczace zalatwienia sprawy
w granicach obowigzujacego prawa, organ administracji publicznej zatatwia sprawe

zgodnie z tymi ustaleniami, zawartymi w protokole z przebiegu mediacji”.
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Zasady przeprowadzania mediacji w sprawach administracyjnych w zasadzie nie
odbiegaja od standardow wyznaczonych dla tej formy rozwigzywania sporow
(konfliktow) w innych postgpowaniach. Z racji specyfiki wystepujacej w postgpowaniu
administracyjnym kodeks postepowania administracyjnego przewiduje, i1z mediacje
mozna przeprowadzi¢, jezeli pozwala na to charakter sprawy.

Uczestnikami mediacji moze by¢ zardGwno organ prowadzacy postgpowanie, jak 1
strona lub strony tego postepowania. Moze by¢ ona przeprowadzona na wniosek stron
lub z inicjatywy organu administracji, przy czym nalezy pami¢taé, ze ten sposob
rozwigzania sprawy administracyjnej opiera si¢ na zasadzie dobrowolnos$ci. Oznacza to,
ze organ administracji publicznej wyda postanowienie o skierowaniu sprawy do mediacji
tylko wtedy, gdy strony wyraza na to zgod¢. W postanowieniu tym organ administracji
wskazuje mediatora, ktorym moze by¢ osoba wskazana przez strony lub wyznaczona
przez ten organ. Co do zasady prawo prowadzenia mediacji ma kazda osoba fizyczna,
posiadajgca pelng zdolno$¢ do czynnosci prawnych 1 korzystajaca z pelni praw
publicznych. W szczego6lnos$ci rolg mediatora moze petni¢ osoba wpisana na liste statych
mediatorow lub do wykazu instytucji 1 0s6b uprawnionych do prowadzenia postepowania
mediacyjnego, prowadzonych przez prezesa sagdu okregowego, lub na liste¢ prowadzong
przez organizacj¢ pozarzadowa lub uczelnie, o ktorej informacje przekazano prezesowi
sadu okrggowego.

Mediator prowadzi mediacje, dgzac do polubownego rozwigzania sporu, w tym
przez wspieranie uczestnikow mediacji w formulowaniu przez nich propozycji
ugodowych, co jest spojne z zasadg wyrazong w art. 13 kpa. Stad tez mediator przy
prowadzeniu mediacji powinien zachowac bezstronno$¢ 1 neutralno$¢. Z przebiegu
mediacji mediator ma obowigzek sporzadzi¢ protokot, w ktorym nalezy zawrzec
okreslone przez przepisy prawa informacje, m.in. dokonane przez jej uczestnikow
ustalenia co do sposobu zalatwienia sprawy. Obowigzkiem mediatora jest tez dochowanie
tajemnicy co do faktoéw, o ktérych dowiedziat si¢ w zwigzku z prowadzeniem mediacji,
chyba Ze uczestnicy mediacji postanowig inaczej.

Z.akonczenie
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Na postawie przeprowadzonej powyzej analizy norm prawnych oraz studiow
literatury nalezy stwierdzi¢, ze mediacja moze by¢ wykorzystywana do rozwigzywania
konfliktow 1 sporow zaréwno w postgpowaniach cywilnych, jak rowniez w
postepowaniach prowadzonych przed organami administracji publicznej. Najwickszymi
zaletami mediacji s3 bowiem: dobrowolnos$¢, bezstronno$¢, neutralno$¢ i poutnosé. W
literaturze podkres§la sie, ze ,,do przeprowadzenia mediacji potrzebna jest zgoda
wszystkich uczestnikow. Nie mozna jej domniemywac, a brak ztozenia oswiadczenia
woli dotyczacego zgody na przeprowadzenie mediacji wyklucza mozliwos¢ jej
przeprowadzenia” (1, s. 52). Dobrowolno$¢ przeprowadzenia mediacji obejmuje nie tylko
strony postepowania, ale takze organ administracji publicznej oraz osobg mediatora.
Dobrowolnos$¢ uczestniczenia w mediacji obejmuje wszystkie jej etapy, a zatem nie tylko
faze przystapienia do niej ale takze caty proces mediacyjny. Oznacza to, ze kazdy cztonek
postepowania mediacyjnego w kazdym czasie moze zrezygnowac z udziatu w mediacji.

W przepisach prawnych ustanawiajacych mozliwo$¢ prowadzenia mediacji
ustanawiane sg tez wymogi zwigzane z bezstronno$cig mediatora. Bezstronnos$¢
mediatora ma polegac ,,na braku jego powigzania z uczestnikami mediacji 1 braku interesu
w zalatwieniu w okreslony sposob sprawy bedacej przedmiotem mediacji.” (1, s.53).
Inaczej mowigc wymog bezstronnosci oznacza obowigzek obiektywnego wykonywania
zadan a takze brak stronniczosci przy realizowaniu okreslonych czynnosci, w tym takze
zakaz kierowania si¢ interesem jednostkowym czy grupowym.

Waznym aspektem w procesie mediacyjnym jest neutralno$¢ mediatora, ktora
oznacza brak identyfikowania si¢ z ktorgkolwiek strong konfliktu, obiektywizm co do
przedmiotu sporu i proponowanych przez uczestnikéw rozwigzan czy uzgodnien.

Niewatpliwie ogromng zaleta mediacji jest ustanowienie w przepisach prawnych
gwarancji poufnosci. Poufno$¢ ta obejmuje wylaczenie jawno$ci postepowania
mediacyjnego oraz obowigzek zachowania w tajemnicy wszelkich faktow 1 informacji, o
ktorych uczestnicy tego postepowania dowiedzieli si¢ w zwigzku z prowadzeniem
mediacji.

Mediacja jest jedng z form realizacji zasady poglebiania zaufania obywateli do
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panstwa 1 jego organow. Z tego tez wzgledu nalezy upatrywac w niej nie tylko jedng z

form alternatywnego rozwigzywania konfliktow, lecz przede wszystkim  $rodek

koncyliacyjny, dzigki ktoremu rozwigzuje si¢ konflikt nie tylko tu i teraz ale i na

przysztos¢.

1.

2.

3.
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EWA JASIUK, ANNA CHOCHOWSKA MEDIATION AS A WAY OF
RESOLVING CONFLICTS IN ADMINISTRATIVE AND ECONOMIC CASES

Mediation is one of the forms of alternative conflict resolution arising in
various social situations. Currently, due to its existing advantages, it is also used in
disputes before courts or public administration bodies. It was introduced into Polish
law relatively recently, which means that the experience of its application is quite
small. However, it seems that in the coming years the importance of mediation will
grow due to the undeniable advantages of this way of resolving disputes.

Keywords: mediation, conflict, administrative proceedings, judicial

proceedings.

CHIBBIITHOHIEHHSA ®OPM TA IHCTPYMEHTIB ITYJIIYHOI'O
A/IMIHICTPYBAHHA

X. B. OpexoBcbka, 1.B. Kopineubka
HayxoBwuii kepiBHUK: K.10.H., 1011. I. $I. HakoHeuHa

AHoOTalisi: BU3HAYEHO TOHATTI (GopM  MyOIIYHOrO  aAMIHICTPYBAaHHS,

IHCTPYMEHTIB IMyOJIYHOTO aaMIHICTPYBaHHS, iX CHUCTEMH Ta BIJIACTUBOCTI, a TaKOX

JOCHIIKEHHS 1X B3a€MO3aJIE)KHICTD, Ta CIIBBIIHOIICHHS.

Kurouogi caoBa: popmu myOniyHOro aAMiHICTPYBaHHS, IHCTPYMEHTH ITyOJI1YHOTO

aJAMIHICTpYBaHHsI, cucTeMa (popm myOIIYHOTO aIMIHICTPYBaHHS, CUCTEMa THCTPYMEHTIB

myOIIYHOTO aJMIHICTPYBaHHS, CIIBBIIHOIICHHS (POpM Ta 1HCTPYMEHTIB MyOIIYHOTO

aZAMIHICTpYBaHHHS.

[TyOniyHe agMIHICTPYBAaHHS € OJIHIEIO 3 KIIOUOBHUX CKIIAJIOBUX (DYHKIIIOHYBaHHS

Cy4YacHOi Jep’kaBU Ta CyCHIJIbCTBA 3arajioM. BoHO siBJisie cO00I0 AiSUTBHICTH CYyO’ €KTIB

myOIIYHOTO aJMIHICTPYBaHHS, CHPSIMOBaHY Ha peaji3ailiio JepKaBHOI TMONITHKH,

YIpPaBIIHHS CYCHUIBHUMU MpPOLECcaMH Ta 3a0e3neueHHsl €(h)eKTUBHOTO (DyHKIIIOHYBAaHHS
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BUKOHARBYOI1 BJ1aJin. J[aHa TIsJIbHICTB MPOSBISETHCS y TIEBHUX (DOpMax, 1110 BiI0OpakaroTh
crocio, y SIKWi KOMIIETEHTHI OpraHu Ta IOCaI0B1 0COOM peatizyloTh CBOi IOBHOBAXKCHHS,
BUKOHYIOTh (DYHKIIIT Ta yXBaJIOIOTh pilieHHs| 1, c.144].

CydacHa mmpaBoBa JOKTPHHA MICTUTB O€3J114 I1IX0/1B Ta KOHIIEIIIN 10 PO3YyMIHHS
[FOTO SIBUIIA, [0 3yMOBJCHO CKIAIHICTIO Ta 0araTorpaHHICTIO YIPaBIIHCHKOI
AisibHOCTI.  Pi3HI HAyKOBIIl MPOMOHYIOTH BJACHI TPaKTyBaHHSA IIbOTO TOHSTTS,
BPaxOBYIOUH SIK TPAJUIIIIHI, TaK 1 Cy4yacHl aCIeKTH.

dopma myONIYHOTO YHPaBIIHHS — II€ 30BHINIHE BUPAKEHHS YIPABIIHCHKOI
TISJIBHOCTI TIEBHOTO Cy0’€KTa, HAJAUICHOIO KOMIIETEHIIEI0 Y cdepl MyOmdHoro
yIpaBIIiHHS.

Ao roBopuUTH PO O3HAKU (GopM NyONYHOIO aaMIHICTPYBaHHS, MOXXHA
BUJIIJINTH TaKl:

1)  dopmu - 30BHINIHIN BUpa3 peatiallii TOBHOBaXXEHb Cy0’ €KTiB MyOIiYHOT aJ1-
MIHICTpaIlii;

2)  [{ii, sSKi 3AIMCHIOIOTBCSA B MEKax IMeBHOI (opMHU MyOIIYHOTO aJMIiHICTpPY-
BaHHS, MalOTh ODILIAHUN XapakTep, TOOTO MOXOIATH BiJ Cy0’€KTa BIaJHHUX IMOBHOBA-
KCHb;

3)  kokHa Gopma pearizallii ynpaBiiHCbKUX (QyHKIIIH Mae OyTH BU3HaueHa abo
nepeadayeHa NpaBoOBUMU HOPMaMHU;

4)  neski ¢popmH MyOIIYHOTO aJAMIHICTPYBaHHS € 000B’SI3KOBUMH (HANPHUKIIA],
MPUIHATTS HOPMATHUBHO-NPABOBUX aKTIB JUIsl PErYIIOBaHHSA aIMIHICTPATUBHUX BIJHO-
CHUH);

5)  meroro peamizarii GpopM MyOTIYHOrO aJMIHICTPYBaHHS € 3a0e3MeUeHHs Ta
3aXUCT MyOIIYHOTO THTEPECY;

6)  dopmu myOmYHOrO aAMIHICTPYBaHHS MOXKYTh OyTH PI3HUMHU: IPAaBOBI Ta He-
MIPaBOBI;

7) Oynb-sKka (popMa Mae BCTAHOBJICHY TPOIIEAYPY 3aCTOCYBaHHS, sIKa PEryIirO-
€TbCSI 3aKOHOJJTABCTBOM;

8)  TATHYTH NEBHI HACIIIKH;
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9)  cdeporo peamizaliii € He MPUBATHOIIPABOBI, a MyOIIYHO MPABOBI BITHOCHHH,
TOOTO BOHM CHIPSIMOBaH1 Ha 3aJ0BOJICHHS IMyOIIYHOTO 1HTEpecy;

10)  dopmu myOIiYHOTO aAMIHICTPYBAHHS 3MIiHIOIOTHCS BiIITOBIIHO 0 PO3BUTKY
CYCHIbCTBA, 3MiH Y IIPaBOBIM CUCTEMI Ta aJMiHICTpaTUBHIN npakTuili[ 1, c.145; 2, c.214;
6].

[HCTpyMeHTH MyOIiYHOTO aJAMIHICTPYBAaHHS - 11€ 30BHINIHINA BHpa3 OJHOPIAHUX 3a
CBOIM XapaKTepoM 1 IMPABOBOIO MPHUPOJIOI0 TPyH aAMIHICTPATUBHUX i Cy0O’ €KTIB
nyOmiyHOi afMiHICTpallii, peaizoBaHU y MexaxX BIANOBIIHOCTI BU3HAUEHOI 3aKOHOM
KOMIIETEHIII1 3 METOI0 JIOCSITHEHHs 0a)kaHoro MmyoJiuyHoro pesynasrary|[3, c. 103].

OCHOBHUMHU O3HAKaMH €:

— 30BHIIIHIN BUpa3 popMU aAMIHICTPATUBHOI A1SUTBHOCTI My OJIIYHOT aAMIHICTpallli;

— BIJIOOpaXeHHS IPABOBOI JUHAMIKH MTYOJIIYHOTO aIMIHICTPYBaHHS;

— BOHM 3aJI€KaTh BiJl 3MICTY KOMIETEHI[IH Cy0’€KTIB MyOII4HOI aqMIHICTpallli;

— peaii3zanis aAMiHICTpaTUBHUX 00O0B’SI3KIB Cy0’€KTIB IMyOJI1YHOI aIMIHICTpallii;

— cnenu@ika MocTaBIeHOT METH 010 TIEBHOTO 00’ €KTa MyOIIYHOTO BIUIUBY, 110
BCTAHOBIIIO€ HAO1IbIII €(PEKTUBHUI BaplaHT AISIIbHOCTI[4].

OcCHOBHI BUJIU IHCTPYMEHTIB ITyOIIYHOTO aJIMIHICTPYBaHHs: 1) HOpMaTHBHI aKTH;
2) aaMIHICTpaTUBHI aKTH; 3) aJMIHICTPATUBHI JOTOBOPH SIK 1HCTPYMEHT ITyOJIYHOTO
aJAMIHICTpYBaHHS; 4) MUIaHU K IHCTPYMEHTH MyOJIIYHOTO aIMIHICTPYyBaHHS; 5) (pakTHuHI
i1 SIK IHCTPYMEHTH MyOJIIYHOTO aJMIHICTPYBaHHS.

VY nyOmiyHOMY aaMIHICTPYBaHHI BaXKJIMBE MiICIle 3alMarOTh MOHATTS (GOpM Ta
IHCTPYMEHTIB, /K€ BiJ 1X MPaBHJIBHOTO CITIBBIHOIICHHS 3aJIeKUTh €()EKTUBHICTD 1
JETITUMHICTD AISUTBHOCTI Cy0'eKTIB Biagu. DopMa € 30BHINIHIM BUPAKEHHAM (DYHKITIH
cy0’exTa MmyOIIYHOTO aJMIHICTPYBaHHSI, TOMAl K IHCTPYMEHT — II€ KOHKPETHUN 3aci0
peanizarii 1iei popmu.

@®opMa nyOJSIYHOrO aJMIHICTPYBaHHA BH3HA4ya€ BHOIp 1HCTPYMEHTIB, a
IHCTpYMEHTH 3a0e3MeuyloTh ii MpakTHYHE BTUIEHHA. POpMH MalOTh HOPUAUYHY
CTaOUTBHICTH 1 3aKPITUICHI 3aKOHOM, TOJII SIK IHCTPYMEHTH MAalOTh THYYKHUH XapakTep 1

3MIHIOIOTHCS 3aJIEXKHO BiJ MOTpeO ynpaBiaiHHs. Hanpukinan, HagaHHs aJiMiHICTPATUBHOL

97



MOCIIYTH SIK (pOpMa 3THUILIAETHCA CTANION0, & IHCTPYMEHTH 3MiHIOIOThCS — depe3 [IHAIIu,
e-TopTaJii, MOO1JIbHI 3aCTOCYHKH.

®opma 3abe3nedye JETITUMHICTD AAMIHICTPATUBHOI [ii, a 1HCTpyMEHT — ii
PE3yIABTATUBHICTD 1 aJPECHICTh. 30KpeMa, Y GopMi KOHTPOIIO IHCTPYMEHTAMHU € aKTH
NEePEeBIPOK, MPUIKUCH, BUMOTH MPO YCYHEHHs nopyiieHb. OAMH 1 TOM caMHil iIHCTPYMEHT
MOJKE 3aCTOCOBYBATHCS B PI3HUX (hopmax, HaOyBalOuu PI3HOTO IOPUAMYHOTO 3MICTY
3aJIEKHO B1J KOHTEKCTY.

[HCTpyMEHTH HE € yHIBEpPCAIBHHMH 1 3aJeKaTh Bi (PopMHU, B MeKaX SKOi BOHH
3aCTOCOBYIOThbCA. Hampukiaa, aaMmiHICTpaTUBHUN akT y QopMi mociayru (peectparlis
cy0’ekTa rocrojiaproBaHHs) 1 y popmi KOHTPOJIIO (PUITHC TIPO YCYHEHHS TOPYIIIEHb) Ma€
pi3He (yHKLIOHAJIbHE MpU3HauyeHHA. HeBIanmoBigHICTH 1HCTpyMeHTa oOpaHiii (opMi
MOK€E CIPUYMHUTH aIMIHICTPATUBHI CIIOpU a00 BU3HAHHS M1 MPOTUIIPABHUMHU [5, C.
175].

BianoBigHIiCTh MK (POPMOIO 1 IHCTPYMEHTOM € TapaHTIED TOTPUMaHHS PUHLUITIB
3aKOHHOCTI,  NHPONOPLINHHOCTI, MpaBoBOi  BU3HaueHocTi. [lopymieHHs  1pOrO
CITIBBIJTHOIIICHHS MO’K€ TOPYIIUTH MpaBa 0COOU Ta MiAIPBATU JOBIPY /10 OpraHiB BIIA]IH.
Hampukinaz, 3actocyBaHHsl aIMiHICTPAaTUBHOTO aKTa y BUMAJKAX, K1 HE Mepea0davyaroTh
1HAMBIAyaTbHOTO MPABOBOIO pETYJIIOBaHHS, MOXXe OyTH BHM3HAHO MEPEBUIICHHSIM
MMOBHOBAXEHB [6, ¢. 287].

CucreMHUMI TiAXiJ 10 CHIBBIAHOIIEHHS (OPM 1 IHCTPYMEHTIB € KIIFOUOBOIO
YMOBOIO €(DEKTUBHOIO MyOJIYHOTO aaMIiHICTpyBaHHSA. DOpMYBaHHS YITKUX CTPYKTYpP
dbopm (HamaHHS TOCIYTH, KOHTPOJb, HAIJISI) Y MOEAHAHHI 3 BIAMOBIIHUM HabOpPOM
IHCTPYMEHTIB (pIlIC€HHS, JO3BOJIM, aJMIHICTPATHUBHI JIOTOBOPH) JAEMOHCTPYIOTH CBOIO
nieBicTh Ha npukiaaail aisuibHOCTI [IHATIIIB, opraHiB nilieH3yBaHHS, HATJISIIOBUX CITYKO
[7, c.45].

VY KOHTEKCTI €BPOIHTETpaLlIiHUX MPOIIECIB aKTyaIbHIUM € OHOBJIEHHS TEPMIHOJIOT1i
aMIHICTPAaTUBHOI'O TIpaBa, IO Mepeadavae BIAMOBY BIJ 3acTapiiuxX IMOHATH 1

3ampoBaKEHHS KaTeropii, K1 BIAMOBIIAI0Th cCTaHaapTaM €Bpornericbkoro Coro3y [8, c.

132].
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Takum  4uHOM, CHIBBIZHOIIEHHA (GOpM 1 I1HCTPYMEHTIB  MyOJIYHOIO
aMIHICTPYBaHHSI € BaXXJIMBOIO CKJIAJOBOIO JOCTIKEHHS e()EKTUBHOCTI peasizarii
BIIQJHUX TIOBHOBOXEHb Yy TIpaBOBil jepkaBi. Dopmu 3a0e3MedyrOTh IMPaBOBY
JETITUMHICTB A1l cy0’€KTa By, a IHCTPYMEHTU — 1X (PYHKI[IOHAJIbHY J1€BIiCTh. OJIMH
THCTPYMEHT MO’K€ BHKOPHUCTOBYBATHCS Yy DPI3HUX (opmax, IO BUMArae€ peTreabHOro
IOPUIUYHOTO aHATI3Y JUIsl YHUKHEHHS TIOPYIICHb MIPUHITUIIIB 3aKOHHOCTI Ta HAICKHOTO
BpsayBaHHA. Jlumie diTka iHTerpamis ¢GopM Ta IHCTPYMEHTIB JO3BOJISE JIOCATTH

e(eKTUBHOTO MyOIIYHOTO aMIHICTPYBaHHS, SIKE BiJIMOBIAa€ MyOIIYHOMY IHTEpECY.
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ITPO JEAKI AETEPMIHAHTM, 1110 BIVIMBAIOTbD HA E@EKTUBHICTD
CYIOBOI AISAJIbHOCTI TA HE3AJIEXKHOCTI CYJIIB

A. O. Byceu, 1. C. Koab, /1. C. Koa6

SIk moka3ye TpakTHKa, ONHIEI0 3 MTOOAaTbHUX MPOOJieM MPaBOCYAAs B YMOBax
BOEHHOTO CTaHy B YKpaiHI € Ta, 10 MOB’si3aHa 31 CIpodamMH 1HIIMX TiIO0K JepKaBHOI
BJIaJIU BIUTMBATU HA MIPUUAHSTTS PIIICHB Ta B IIJIOMY Ha HE3aJCKHICTh CYJ/IiB. Y CBiif uac
Ha il HasgBHICTH akueHTyBaB yBary y 2017 pomi Ha XIV mozaueproBomy 3’i311 CyziB
VYkpainu TonoBu BepxoBHoro Cyny VYkpainu f. PomaHIOK, SIKMUH 3 IIbOTO MPHUBOAY
3a3Ha4yMB, 110 Yy CYYaCHMX BITUM3HSHUM peajisix, KoJu Oararo Jep>KaBHUX OpraHiB
B1/IYYBaIOTh KaJIpOBHI roj0J], a Ha JAeprKaBHIi ciyk01 Opakye mpodecioHamB, IKICTh 1
€(eKTUBHICTh MISUIBHOCTI TOTO YM I1HIIONO OPraHy YacTo 3aMIHIOEThCA OaHAJIbHUM
MOMYJ13MOM, 1110 0€3 CyMHIBY, HEJJOITYCTUMO B OpraHax Jep>KaBHOI Cy/10BOi Biaau [1, c.
7].

Ha >xanb, y CbOrofieHHI Taki MO3WIIT KEPIBHUKIB CYIIB 3HANTH JOCUTH BAXKO,
0COOJIMBO B YMOBaX, KOJIM (PAKTUYHO «Iapaii30BaHOIO» € MisIbHICTh KOHCTUTYIIITHOTO
Cyny Ykpainu y 3B 3Ky 31 3BIIbHCHHSIM 3 HbOTO 3HAYHOI KUIBKOCTI CY/IB Ta TPUBAIUM
HEJIOYKOMIUICKTYBaHHSIM BaKaHTHUX Mocaj [2], a TakoXX 3 HEBIIVIACTBOM, IPaBOBOIO
«O€3KyJIBTYPHICTIO» Ta CBaBUIBHUM BTPYYaHHSAM Y MJISUIBHICTH CYAIB IPEICTaBHUKIB
THIIMX TUIOK BJIaJM B HaIIii nepxasi (ct. 6 Konctutynii Ykpainn). 30kpemMa, mpukiiagom
Takoro 0e33aKkOHHA B YKpaiHl MOXKHA Ha3BaTH Aii, BUMHEH1 BepxoBHoto Panoto Ykpainu,
MOB’sI3aH1 13 NPOTUIIPABHUM 3BY>KEHHSIM Ta MOPYIICHHSAM IPU [[bOMY TOJIOKEHb CT. CT. 22,
57 ta 64 Konctutyiii YkpaiHu mijisixoM BHECEHHs 3MiH Y CT. 46 BIOpKEeTHOTO KOJIEKCy, a
TakoXK NPUUHATTS Ha 11 migcraBl Kabinerom MiHicTpiB YkpaiHM MOCTaHOBH BiJ
03.01.2025 Ne 1 «IIpo Bu3HauEHHS MOPSAKY BUILIATH MEHCIH ASSIKUM KaTeropisiMm ociod y
2025 pori y nepiosi BOEHHOTO cTaHy». [Ipu 1iboMy, 1HIIMIA OpraH Jep:KaBHOI BUKOHABYO1
Bnaau — Ilenciiinuii oun YKpaiHu, BUKOPUCTOBYIOUM CBHOTOJEHHY HEI1€3aTHICTh
Koncturytiitnoro Cyny Ykpainu Ta rpy6o nopyurytodu cT. 60 OCHOBHOTO 3aKOHY OO

HEBHUKOHAHHS SIBHO 3JIOYMHHUX HOPMAaTHUBHO-IIPABOBHUX aKTIB, BIEpILIE B 1CTOPIi HAILIOT
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HE3aJIeXKHOT Iep’KaBU CTBOPUB JOCUTH HEOE3MEUHHM MPaBOBUI MPELIEACHT, a came — 0e3
BUJIaHHS TIepe10aueHrX 3aKOHOM PIIlIeHb PO 3MEHIIECHHS BUILIAT JJIsl TIEHCIOHEPIB [ 3]
¢dakTHYHO M030aBUB IMX OCI0 MpaBa Ha CBOIO MpHBATHY BiacHICTh (cT. 41 Koncturymii
VYkpainu), BpaxoByIOuH, 1110 TIEHCIsI — 1€ BUJ COLIAJILHOTO 3a0e3MeUYeHHSs, a He JI0XOY,
npuOyTKy, JOAAHOI BapTOCTI TOIO. I, 11e mpu ToMy, 110 BiAMOBIAHO BUMOT CT.CT. 58, 64
OCHOBHOTO 3aKOHY YKpaiHu 0OMEKEHHSI JAHOTO IIPaBa HE IOMYCKAETHCS HABITh B YMOBaX
BOEHHOTO cTaHy. Ta, monpu Bce, HaBITh y TAKUX YMOBaX Cy/Id MalOTh OyTH HE3aJIeKHUMU
BiJl 3a3HAYCHUX 3aKOHOJIABUMX IT1IXO/IB 1 PIIEHb 1 KEPYBAaTUCh y CBOIH MISTBHOCTI JIUIIIE
Konctutyniero ta 3akoHaMHu YKpaiHu.

[Ipo mpuHMXKEHHS POJIi Ta MICIISI CYIIB y MPABOBOMY MEXaHI3Mi JIepP>KaBHOI BIIau
VYKkpaiHu CBIIUUTH TaKOXK 1 HeJoriyHa Ha3Ba HUHI Aitodoro Bepxosuoro Cyny.
AJIOTIYHICTB Ta CyCHUIbHA MIKIJIUBICTh TAKOTO 3aKOHO/IABYOTO IMiJIXOAY € OYEBUIHOIO, a
caMe: K MO)X€ BHHOCHUTHU PIIICHHS BiJ IMEHI YKpaiHUM Takud Cyl, SIKHUA HISKOIO
B1IHOILICHHS JI0 111€1 Iep>KaBU HEMae (a, caMme Tak, CJiJl y CbOTOJICHHI OI[IHIOBATH PIIlICHHS
Bepxosnoro Cyny)? 1, 1e mpu Tomy, 110 1€ CynepeduTh MpaBuiaM yKpaiHChKOT MOBH (Y
CEHCl JOTPUMAaHHsS BUMOI IOJ0 IOBHOI BJAacHOi Ha3BH OyJb-fK0i (I3UYHOI YU
IOPUJIMYHOT 0COOM ), a TAKOXK MOJIOKeHHM CT.CT. 80-81 [{uBibHOTO KOZIEKCY YKpaiHu, sKi
nependavyaroTh JOTPUMAHHS BC1X BUMOT BIITHOCHO IPUHAJIEKHOCTI FOPUAUYHOT 0COOU 10
Ti€l 4M 1HIIOI AepXaBH, a TOMY JOMOBHEHHsS cioBocmoiydeHHs «Bepxoauit Cym»
CJIOBOM « YKpaiHU» € IIJIKOM OOTPYHTOBAaHUM Ta HEOOX1JHUM y KOHTEKCTI 3a0€3MeUCHHSI
HE3aJIeKHOCTI CY/IOBOI BJIQJIM B HAIM JAEprKaBi, a TAKOXK MIJBHUIICHHS 11 poji, MICHS 1
ABTOPUTETY B YKPATHCHKOMY CYCH1JIbCTBI.

TakuM 4MHOM, BUXOMASYU 3 PE3YJBTATIB MPOBEACHOTO aHaJI3y, CIiJl KOHCTaTyBaTH,
mo Oe3 KOMIUIEKCHOTO BHPIIICHHS 3a3HAYeHOi MpoOJeMaTHMKM Ha BCIX PIBHIX,
BKJIIOYAIOUN JIOKTPUHAIBHO-HAYKOBHUH, JOCUTh CKJIaJHO, OCOOIMBO B YMOBAaX BOEHHOTO
CTaHy, MJAHITH PiBEHb 3aXUCTy OCHOBOIOJOXKHUX IPaB, 3aKOHHUX IHTEPECIB 1 CBOOO
JIIOAMHM 1 TpOMaisiTHUHA B YKpaiHi Ta 3a0€3Me4UnTH Y 3B’ 3Ky 3 LIMM pealli3allito NPUHIIUITY

HE3aJIeKHOCTI CYAIIB MIPH 311HCHEHH] CBOIX KOHCTUTYLIHHUX TOBHOBAKEHb.
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HNPUHIMUII “3ANIOBITAHHSA” AK OCHOBOITIOJIOXKHA 3ACATIA
OXOPOHU I'PYHTIB B €C
H.A.Xomuxk
Jlanuii mpUHIMI HE OOMEXYIOThCS C(hEepor0 OXOPOHM IpaBa HABKOJIMIIHBOTO
CEpEOBHILIA, aJI€ i 3aCTOCOBYIOTHCSA JI0 OJITHKY Ta Aiil €Bpomnelicbkoro Coro3y B IIIIOMY.
[Mpunmun “3amoOiraHHs’” TPYHTYETHCA HA OIIHII PHU3UKIB, MPOTe HOro BiIMIHHOIO
O3HAKOIO0 € CIIPSMOBAHICTh HAa YHUKHEHHS MependadyBaHUX PHU3UKIB. 3aCTOCYBaHHS
MPUHIINITY 3aJICKHUTH BiJl (PAKTUUHOTO CIIBBITHOIIEHHS MI>K MMOBIPHICTIO Ta MacIuTabom
IIKOJIM Ta aHAJII30M BUTPAT Ta BUTOJIH.
Kurouosi ciioBa: mpuniunu, npaso €C, eKojoriyHe mpaBo, HOpMa.

3acTocyBaHHs NPHUHLMMIIB B ekonoriyHoMy mnpael €C € ogHuM 13 HauOUIbII
MOIIMPEHUX, aJKe Y Iiil cdepl T0BOJI BaKKO BU3HAYUTHU YITKI Ta HE3MIHHI MpaBUiia
MOBEAIHKMA 1 Habararo Jiermie BCTAHOBUTHU 3arajibHi OPIEHTUPH, SIKI JIONOMAraTUMyTh
(dhopmyBaTH MOMITUKY Ta MpuiMartd HeoOXiAH1 pimieHHs. [{e moB’s3aHO 31 CKIIAIHICTIO
MPUPOJAHUX EKOCUCTEM, JMHAMIYHICTIO 1X PO3BHUTKY, IO YTPYAHIOE ab0 X HaBITh
BUKJIIOYA€ MOXJIUBICTH MependadaTd JTOBrOCTPOKOBI HACIIJKHU JIIOACHKOTO BIUIMBY Ha
JOBKULJIS Ta MPUMMATH OJTHO3HAYHI PIIICHHS B yMOBaX HEBU3HAUYEHOCTI.

[IpoHM3yrOUM yce EKOJIOTiYHE IpaBO, MPHUHIUIIK TOMMPIOIOTH CBOKO Jil0 Ha
CYCNUIbHI BIJHOCMHM 3 BHUKOPUCTAHHS, OXOPOHM Ta 3aXUCTy HABKOJIUIIHBOTO
CepeloBHINa, y TOMY M YHCJI Ha Ti, IO CTOCYIOTHCS OKPEMUX KOMITOHEHTIB JOBKIJIJIA.
be3zanepeunum € Te, 10 10 TAKUX CKJIaJ0BUX BIHOCATHCS IPYHTH, K1 3/1aTHI BIUIUBATH
Ha ekonoriyHuid OanaHc. Tak, iM BigBeeHO HE JMINE [CHTPaJIbHE 3HAYEHHS IS
CTBOPEHHsSI TOBAapiB 1 HaaHHs IOCIYI, HEOOXiAHMX I HOOpoOYTy JOOUHU. IpyHTH
CIIYTYIOTh KJIIOYOBUM PE3EPBYapOM TJI00ATILHOTO O10pI3HOMAHITTS, SIKE BapilOE€ThCS Bij
MIKpoopraHi3miB f0 (mopu ta dhaynu [1].

['pyHTH TepeOyBarOTh y Me)KaxX BIUIMBY 3arajlbHUX IMPUHITUITIB €KOJIOT1YHOTO MpaBa
€C, ske, BapTO BIJ3HAYUTH, HE KomupikoBaHO. OTXKE, €IUHOTO JOKYMEHTa, SIKUM O
BHU3HAUAaB BUYEPITHUN TEPEiK EKOJOTIYHMX MPUHIUIIB He icHye. Ha mpaktuii Bci

MUTAHHS 1070 HABKOJMIIHLOTO CEPEJOBUINA BPETrYIhOBAaHI BEIMKOK KIJIBKICTIO
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HOPMAaTUBHUX JIOKYMEHTIB P13HOI FOPUIUYHOI CUITH.

3ocepequMo CBOIO yBary Ha aHaii3y OJHOTO 3 OCHOBOIOJOXHUX MPUHIIMITIB
OXOPOHU HABKOJMIIHBOTO CEpeloBHUINA (B TOMYy uuciai rpyHTiB) B €C — mpUHIHUITY
“3amobiranHs’”. B meprnry depry cCiiji HarojlOCUTH, IO MPUHIMUI ‘‘3armo0iraHHs”
IPYHTYEThCSI Ha OI[HII PU3HKIB, HOTO BIAMIHHOIO O3HAKOIO € CIPSIMOBAHICTh Ha
YHUKHEHHS Tiepei0auyBaHuX PU3UKIB. 3T1AHO 13 UM MPUHIUIIOM, JepKaBU MOBHHHI HE
JUIIe YTPUMYBATHUCS BIJ 3aBJaHHS IIKOJM, ajie ¥ BKUBATH 3aXOJIB CIPSIMOBAHHX Ha
OXOPOHY JOBKIJIIS.

3acToCyBaHHS IPUHLIMITY 3aJI€KUTh BiJ IBOX KPUTEPIiB, a came:

- (haKTUYHOTO CITIBBIAHOIIIEHHS MK IMOBIPHICTIO Ta MaciTabom mikoau. Kpurepiit
CIOPSIMOBaHUM Ha Te, 00 PU3MK PO3MIAAABCS 3 HEOOXITHOIO HAJIEKHOI OOAuHICTIO, a
TaKoX 3a0e3medye O6anaHc Mo/0 PiBHS Ta IHTECHCUBHOCTI BTPYYaHHS 1 3a1100iraHHs;

- aHaMi3y BUTpar Ta Buroau. Kpurepiii 30a;1aHcoBy€e pU3UK Ta EKOHOMIYH1 HACTIAKU
PETYASTOPHOTO BTPYYaHHS SIK y CEPEIHBOCTPOKOBIM, Tak B Yy JOBTOCTPOKOBIi
NEPCIIEKTUBAX.

[Ipuknagamu peanizaiii pOro MPUHLUITY MPU OXOPOHI IPYHTIB € JlupekTuBa
2010/75/€C Bim 24.11.2010 poky, sika BCTAHOBIIOE TMpaBuia, po3podOJeHi, 00
3ano0iraTd BUKHJAM Yy TPYHTH a0o, SIKIIO L€ HEMOXJIMBO, CKOPOYYBAaTH iX Ta, MI00
3arno0iraTy HAKOMMYEHHIO BIAXOMIB, JJIs1 JOCSATHEHHS! BUCOKOTO PiBHS 3aXHCTY JOBKULISA
B nitomy [2], a Takox Jupexruna 86/278/€EC Bix 12.06.1986 poky, sika cripsiMoBaHa Ha
PETYIIOBaHHS BUKOPUCTAHHS OCaay CTIYHUX BOJ y CLIBCHKOMY TOCTOAAPCTBI TaKUM
YUHOM, 0100 3amoOIrTH IIKIJUIMBOMY BIUIMBY Ha TPYHT, 3a0XOYYIOUM TPABHUIIbHE
BUKOPHUCTAHHS TAKOTO OCay CTiUHUX BOI [3].

OxpiM 11bOTO, HOTO 3aKkpirmieHo y €Bponeicekiil Xaptii npo rpyHta 1972 poky,
MOJIOKEHHSI IKOI HOCSTh PEKOMEHJALIWHUN XapakTep. 3a3HayaeTbcs, IO JICOBE
rOCTOJapCTBO Ma€ MPUIUISATH HAJICKHY yBary MeTojaM IMOKPAIEeHOi eKCIuTyaTallii, siKi
3aMo0iraTUMyTh TMOTIPIICHHIO TPYHTY, a 3amoO0iraHHs HaciJKaM HeNpaBWIHLHOTO
BUKOPHUCTAHHS IPYHTY B OyIb-sKiil JIFOJCHKIM AISUTBHOCTI MPSAMO 3aJICKUTh BiJl HAYKOBUX

TOCIIKEHB [4].
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[IpuHarigHo 3ayBakMMo, 110 Y HAYKOBIM JiTEparypi IOIIIbHICTh BUKOPUCTAHHS
[FOTO TPUHIUNY MiAAA€TbCsl CyMHIBY. CTBEPIKYEThCS, IO MPUHIMI 00EPEKHOCTI
MOTJIMHYB TPHUHLHUI 3amo0iraHHa abo K ajJbTePHATUBHO MPOIMOHYETHCS PO3IIAIATH
nepiuid HaoUTbI po3BUHEHOI0 opMoto Jipyroro. [Ipote, y mexxax €C kapiMHaIbHUX
3MIH ICTOPMYHO YCTaJ€HOTO MIAXOAY 1O PO3MEXKYBaHHS IMX MPUHLHUIIB HE CIiJ
OYiKyBaTH, TONOKH ToJioskeHHs JloroBopy npo €C He 3a3Hat0Th 3MiH [5, p. 126].

TakuM 4YMHOM TPHUXOAUMO JIO0 BUCHOBKY, III0O Ha CYCIUJIBbHI BIJIHOCHHHU Yy cdepi
OXOPOHHM IPYHTIB OMIUPIOIOTHCS 3aralibHi 3acaid eKoJorigHoro mpasa €C, mo3ask IpyHT
€ CKJIaJ0BOI0 YacTHMHOI HaBKOJHIIHBOTO MpHpogHOro cepenosuma. Cepen nux
MPUHIUIIB BaXJIMBY POJb BIJIBEJICHO MPUHIMMIY ‘‘3aro0iraHHs’ Mopyd 3 MPUHIUIAMU
00epeKHOCT1, JIKBIAlll 3a0pyIHEHHS B JKEpENl, a TaKoX MPUHIMIY 3a0pyaHIOBaY
1atuTh. KoXeH 13 HUX TaK 4 1HAKIIIE MPOSBISETHCA Y IPYHTOOXOPOHHUX BIIHOCHUHAX,
3a0e3neuyoud THM camMUM HeoOxiaHi yMoBuU Juis 3aiiicHeHHs €C  edexTuBHOI

€KOJIOTIYHOT MOJIITUKH.
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KHOMYK N. THE PRINCIPLE OF “PREVENTION” AS A
FUNDAMENTAL PRINCIPLE OF SOIL PROTECTION IN THE EU

This principle is not limited to environmental law, but also applies to the policies
and actions of the European Union as a whole. The Precautionary Principle is based on
risk assessment, but its distinguishing feature is the focus on avoiding foreseeable risks.
The application of the principle depends on the actual correlation between the probability
and magnitude of damage and the cost-benefit analysis.

Keywords: principles, EU law, environmental law, norm.
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IIUBLIBHE, TOCIIOJAPCHKE ITPABO TA MPOIIEC; CIMEWMHE IPABO,
TPYAOBE ITPABO, ITPABO COIUAJBHOI'O SABE3INNEYEHHS:; IT-ITPABO;
EKOJIOI'TYHE, 3SEMEJIBHE, ATPAPHE IIPABO

TATAP TA 3ACOBM IOKA3YBAHHS Y CITPABAX PO BU3BHAHHSA
OCOBH TAKOIO, 1O BTPATUJIA IPABO KOPUCTYBAHHSA ’KUTJIOBUM
HNPUMIIIEHHAM

MaBask 1. 5.

HayxkoBuii kepisauk: H. C. Mijingyk

AHoTanisi. Y 0NoBiAl pO3MISSHYTO OCOOIMBOCTI PO3MOALTY TATaps JOKa3yBaHHS

Ta 3ac001B JI0Ka3yBaHHs y HUBLIBHUX CIIpaBax Mpo BU3HAHHS 0COOM TaKo0, 110 BTpaTuia

MpaBO KOPUCTYBaHHs >XKUTIOM. [IpoaHanizoBaHO CyIOBY MpaKTUKY, POJb CTOPIH Yy

noBefieHHI o0ctaBuH. OcoOnuMBY yBary TMpUAUIEHO 3acob0aM JIOKa3yBaHHS Ta

IpoLecyalbHUM HIoaHCcaM (hOopMyBaHHSI IEPEKOHJIMBOI J0Ka30BOI 0a3u y crpaBax
3a3HAYEHOI Kareropii

KurouoBi csoBa: Tarap JokasyBaHHS, LIMBUIbHE CYJOYMHCTBO, BTpara Ipasa

KOPUCTYBaHHS JKUTJIIOBUM NPUMIILIECHHSM, JOKa3yBaHHs, 3aCOOM JI0Ka3yBaHHsS, CyI0Ba

MPaKTHUKA, JOKa3U, BUCEIICHHS.

Tsirap noka3zyBaHHS — 11€ 000B 30K CTOPOHH JIOBECTU T1 0OCTaBUHU, HA SIKI BOHA
MOCWJIAEThCS K Ha MiJCTaBy CBOIX BUMOI YW 3alepeueHb. Y 3MarajlbHoMy IpoLeci
OCHOBHHH TsTap Joka3dyBaHHs (onus probandi) mokiIamaeTbcsi came Ha CTOPOHU CIIOPY.
3rimHo 34. 3 ct. 12 Tau. 1 cT. 81 LlMBLIRHOTO MpOIIECYaIbHOTO KOACKCY YKpainu (fa —
HITK Ykpaian), Ko>kHa CTOpOHA TOBUHHA JTIOBECTH T1 (haKTH, Ha K1 BOHA MOCKIaeThes [1].

[TpuHIMN 3MarajbHOCTI KOHKPETHU30BAHO 1 B Cy0BIM npakTulll. Tak, BepxoBHuii
Cyn y moctanosi Big 21 BepecHst 2022 poky y crpasi Ne 645/5557/16-11 migkpecnus, 110
3a 3arajJbHUM TMPaBUJIOM caMe€ Ha T[Oo3MBaYa TMOKJIAJA€ThCA TATap JIOBEACHHS

oOrpyHTOBaHOCTI mO30BY. Ilpu 1mboMy peamizaiisi 1bOTO OOOB’A3Ky HE MOXE

108



oOMEXXyBaTHCsl JIMILIE CIPOCTYBAaHHSAM apryMmMeHTiB BiamnoBigada. I[lpioputer vy
JI0OKa3yBaHH1 HAJICKUTh HE KIJIBKOCTI JOKA31B, a IXHIM IOCTOBIPHOCTI, TOMyCTUMOCTI Ta
JOCTAaTHOCTI — caMe w1 Kputepii (OpMYyIOTh MEPEKOHJIMBICTh, SKa JO3BOJSIE CYIy
3pOOUTH BUCHOBOK Ha KOPHUCTH Ti€l UM 1HIIOI 00CTaBUHM [3].

Pazom 13 muM, y 3aKOHOJABCTBI mMependadeHi BUHATKU 13 3arajibHOTO IMpaBHIIa
PO3IOMiNy TATaps JOKasyBaHHS. MeThcs HpO Tak 3BaHi JOKAa30Bi IPE3yMIIii —
NPUITYIICHHS, 3aKPIMUICH] 3aKOHOM, IIOJ[0 HAsSBHOCTI 200 BiJICyTHOCTI NIEBHOTO (haKTy.
Take mpuITyIeHAS] BBAXKAETHCS ICTHHHUM JOTH, TIOKH HE Oy/ie JOBEICHO MPOTHICKHE. Y
TaKUX BUIAJIKAX TATAP JOKa3yBaHHS MOXE MEPEXOJUTH Ha 1HIIY CTOPOHY, SKa MOBHHHA
CIIPOCTYBATH MPE3YMITIIIIO.

JlokazaMu y UMBUIBHOMY Mpolneci € (akTHU4Hl JaHi, SKI BCTAHOBIIOIOTHCS 3a
JIOTIOMOTOI0 TaKUX 3aCc001B JI0Ka3yBaHHsI, SIK MOSCHEHHS CTOPIH, CBIJKIB, TUCHMOBI Ta
pPEYOB1 JOKa3H, 3BYKO- 1 BIJ€O3alMCH, a TaKOXK BHUCHOBKHM €KCIepTiB. 301p 1 MOJaHHS
JI0Ka31B € 000B’SI3KOM YYAaCHUKIB CIIPaBH, K1 IOBUHHI HAJJaTH 1X Pa30M 13 [TOJIaHHSIM 3asiB
MO CyTi crpaBu. Y pa3l HEMOXKIUBOCTI — MOTPIOHO OOIPYHTYBATU MOBAXKHI MPUYUHU
3ami3HeHHs. Y BUKJIIOYHUX BUMAJKaX CyJl MOXKE CaMOCTIIHO 30upaTu J10Ka3u. 30Kpema,
1€ JOIMYCKAEThCS JJIs 3aXKUCTY IIPaB MAJONITHIX, HETIOBHOMITHIX, 0C10 3 00MexeHO0r0 abo
HEII€3aTHICTIO, a TAKOXK TOAl, KOJIM € CYMHIBH y JIOOPOCOBICHOCTI Aiil CTOpPIH ILIOJO
BUKOHAHHS IpolecyalbHUX 000B’a3kiB. Kpim Toro, cyq Moxke BUTpeOyBaTH JTOKa3H 3
BJIACHOT 1HII[IaTHUBY y CIIpaBax OKPEMOro mpoBakeHHs [1].

Xo4a chpaBd MPO BHUCEJIEHHS HE € HAalMacOBIIIMMHU Y MPaKTULI LHUBLIBHOTO
CYIOYMHCTBA, IXHE 3HAYEHHS /ISl YYACHUKIB TIPOIIECY — OCOOJIMBO JJIs BIAMIOBIA4iB —
HAJ[3BUYAIHO BUCOKE, a/KE 3a4IMaEThCsl 6a30BE MPaBO HA JKUTIO, 200 XK, Y PO3YMiHHI CT.
8 €BpornelichbKoi KOHBEHIIIT 3 TTpaB JIFMHU — IIPaBO Ha MOBAry J10 CBoro kumia. OcTaHHIM
4acoM Takl CIpaBU CTAIOTh JAeNalll aKTyaJdbHIIIMMH HA T COLIAJHUX MOTPSCIHB,
30KpeMa MacOBHX PO3NTyUeHb, SIKi 4aCTO CyMpPOBOKYIOTHCS CIIOPAaMU MPO BTpATy MpaBa
KOPHUCTYBaHHS KUTIOBUM MTPUMIIIICHHSIM.

3a craructukoro MiHictepcTBa rocTuilli Ykpainu, y 2024 pomi KUIBKICTh

PO3Iyd4eHb Maii>ke 3piBHsUIACS 3 KIIBKICTIO YKiIaAeHuX Huio6iB: 150,2 tucsyi nuiro0iB
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npotu 141,8 TUCSY1 pO3TyUeHb - 1€ OIMH 13 HAMBUIIMX MMOKA3HUKIB 32 OCTaHHI POKH, 1110
3HAYHOIO MIpPOIO0 TOSCHIOETHCS HACIHIJKAMH BIMHHM, TICUXOJIOTIYHMMH CTpEcaMH Ta
HECTaOUIbHICTIO COIIaIbHO-OOYTOBUX YMOB. Y TakuUX 0OCTaBMHAX KIJIbKICTh CYIOBUX
CIIOPIB, MOB’A3aHUX 13 BTPATOIO MpaBa KOPUCTYBAHHS >KUTIOBUM MPUMIIICHHSIM, TICISA
po3ipBaHHS NUIIOO0Y 3pOCTaE, a OTXKE — 30UIBIIYETHCS 1 KUIBKICTH CIpaB IIPO
BHUCEJICHHS [5].

[1ix gac po3misiay IIUX CIpaB CYAM YaCTO CTUKAIOTHCS 3 IPABOBUMH MPOTAIIMHAMH,
SK1 3MYITYIOTh BIaBaTHCs 10 "CynoBoi 100ynoBu mpasa. OqHIE0 3 KIFOYOBUX MPOOIeM
3aJIMIIAETHCS BU3HAUYCHHS TATapsi JOKa3yBaHHS — XTO caMe€ Ma€ JOBOJUTH (DaKT BTpaTH
MpaBa KOPUCTYBAaHHS >KUTIOM. 3TIHO 3 MPHUHIMIAMHU LUBUIBHOTO MPOIECY, KOXKHA
CTOpOHA JOBOJUTH T1 OOCTABMHM, HA SIKI MTOCUJIAETHCS, OHAK y CKJIAJHUX KUTIOBHUX
CIopax I1eil MPUHIINIT MO>Ke HaOyBaTH HIOAHCIB.

[ITK VYkpaiHu HE BCTAHOBIIOE CIELIAIBHUX BHUMOI JIO TO30BHUX 3asB PO
BHCeJIeHHs. ToMy Taki 3asBM MOBUHHI BIAMOBIAATH 3arajlbHUM BUMOTaM 11070 GpopMu Ta
3MICTY TO30BHHUX 3asB, BU3HaueHUM ctarTsamu 175 ta 177 HIIK Ykpainu. Y mo3oBHIN
3as1Bl MOXYTh ITOETHYBATUCSI BUMOTH TIPO BUCEJICHHS 3 IHIIMMHU TIO30BHUMHU BUMOTaMH,
TaKUMHU K CTSATHEHHS 3a00proBaHOCTI 3a JOTOBOPOM OPEHAM JKHUTIAa YW BU3HAHHS
BIJINTOBI/Ia4a TaKWUM, 1[0 BTPATUB MPABO Ha KOPUCTYBaHHS XKUTIOBUM MPUMIIIEHHIM. [[0
MpenIMeTy JOKa3yBaHHS B CIpaBaX TMpPO BHCEICHHS Halekarh OOCTaBUHH, SIKi
MIATBEP/KYIOTh HE3aKOHHICTh TPOKUBAaHHA a00 BTpaTy MpaBa Ha MPOKUBAHHS
BIJINOBI1/1a4a B KOHKPETHOMY HUTJI1, @ TAKOK (PaKTH MOPYIICHHS B1JINOBIIaueM IpaB 1/abo
iHTepeciB mo3uBaya [1].

Hanpuknan, HanaBipasHchkuil paiionnuit cyn IBano-®dpankiBchkoi o01acTi y
cBoemy pimeHHi Bi 17 mororo 2025 poky B crpaBi Ne348/2544/24 npo BuceleHHS
OCOBA 2 3 6ynunky, mo Hanexut OCOBA 1 Ha mpaBi mpruBaTHOT BIACHOCTI, OCHOBHY
yBary 30CepeIuB Ha ITiITBEPIKCHHI TOPYIICHHS IpaB BJIACHUKA JKHMTIA Ta Ha (aKTax
CHUCTEMAaTUYHOTO JIOMAITHBOTO HACUJIbCTBA 3 00Ky BifnoBigada. CyJ1 3a10BOJIbHUB MT030B,
BHU3HABIIK, IO TOJAIBINE CIiJIbHE MPOXWBAHHS TO3WBa4a 3 BIAMOBIAAYEM CTAJO

HEMOXKJIMBUM 1 HECTEPITHUM Yepe3 HOTo arpeCUBHY MOBEAIHKY, 3TOBKUBAHHS aJIKOTOJIEM,
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MOTPO3U Ta MPUHUKEHHS.

3HayHOIO MIPOIO B PILICHHI 3AIMCHEHO OIIHKY 3ac00aM JI0Ka3yBaHHSI, SIKUMU
CTOPOHHU MiATBEPKYBaJIl OOIPYHTOBAHICTh CBOiX BUMOT Ta 3alepedeHb. Tak, 3a3HaueHo,
IO MO3MBay Hajaja MUCHbMOBI JIOKAa3W: BUTAT 3 PEECTPY PEUOBUX MPaB 1 TEXHIYHHM
NacmopT, IO MIATBEpPKye 11 MpaBO BIACHOCTI Ha OYIWMHOK; JOKYMEHTH, IO
HiATBEP/DKYIOTh 3HATTS BIANOBIAAa4a 3 peecTpallii MICIs MPOKUBAHHA Y HAJICKHOMY
o3uBavy OyAMHKY; JOBIAKY MPO BIJICYTHICTD y BiJANOBIIa4a IMPaB Ha KHUTIO; TOKYMEHTH,
0 MATBEPHKYIOTh HEOTHOPA30B1 3BEPHEHHs TO3WMBava O MOmiMii, ski (ikcyBaim
BUITQJIKM HACWJIbCTBA, Ta CBIAUYEHHS MOBHOJITHROI JIOUKH, SIKa MiJTBEPAUIIa arpeCUBHY
MOBE/IIHKY OaTbKa [4].

VY crmpaBax 3a3Ha4ue€HOi KaTeropii B CyJJOBOMY 3acijaHH1 3a KJIOMOTaHHAM OyJ1b-sIKO1
13 CTOPiH MOXKYTbh OyTH JOTUTAaHI CBIAKU. B Takomy pasi, miciis MpuBEACHHS CYIOM iX JI0
MPUCATH, TMOMNEPEHKEHHS iX MPO KPUMIHAJIBbHY BIJNOBIAANBHICTh, B11OpaHl y Takux
CBIJIKIB YCHI OSICHEHHSI HAOYTyTh CTATyCy JI0Ka3iB, 1 Cy/ Oyae 3000B’13aHUN TOCTITUTH
Takl JIOKa3W, HAJABIIM iM BIAMOBIAHY OINIHKY B pimieHHi. [Ipy 1boMy NHCHMOBI
MOSICHEHHS 0C10, SIKi HEe OepyTh y4acTl B CIpaBl Ta HE JOMUTYBAJIUCA CYIOM B CyAOBOMY
3aCi/IaHH] y SIKOCT1 CB1/IKiB, HE MOXKYTh OyTH PO3IIIHEHI SIK JOIMYCTUMI JIOKa3H B PO3yMiHH1
crarti 78 LIIK Ykpainu.

AHaJI3yr0uu HOPMH YMHHOTO LMBUIFHOTO MPOIIECYAIbHOTO 3aKOHOIABCTBA Ta iX
3aCTOCYBaHHSI y CIpaBax MpO BTPATy MpaBa KOPUCTYBAHHS KUTIOBUM MPUMIIICHHS
(BuceneHHs), MOXKHA JIIMTH BUCHOBKY, IO TATap JOKa3yBaHHS HAsABHOCTI B CIpaBi
mijcraB, nependoavenux KK Vkpainu, njis BU3HaHHS 0COOM TaKoo, 110 BTPATHUJIA MPABO
KOPUCTYBaHHSI JKUTJIOBUM TMPUMIIICHHIM, Yy TaKiii Kareropii copaB MPIOPUTETHO
MOKJIAJIA€THCSl 3aKOHOJIABIIEM Ha TO3WMBava, KUK 3asBIsIE TaKy MO30BHY BHUMOTY, SIKY
3000B’s13aHUI OOTPYHTYBaTW HAJEKHUM YHHOM, y TOMY 4YHCHi, LUISIXOM BHKIJIaay
oOctaBuH crmpaBd. Ha minTBepmkeHHS IIMX OOCTaBHH IMO3MBAa4Y KOPHUCTYETHCS TUMU
3acobamMu jAoka3yBaHHS, siki nependadeni Hopmamu LIIK Vkpainu 13 noTpumanHsIM
KpUTEPiiB HAJIEKHOCTI, JOMYCTUMOCTI, JOCTAaTHOCTI Ta JOCTOBIPHOCTI JOKa3iB.

Bianosinay, KOpUCTyHOUHMCHh CBOIMU MpPOLIECYaJbHUMHU MpaBaMH, y pasl 3arnepedeHHs
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IIPOTH MM030BYy (HE BU3HAHHS MO30BHUX BHMOT), BUKJIaJIa€ BIIACHI 0OCTaBUHU CIIPAaBU Ta
HABOJUTH JOKA3H, IKUMH BIH TaKl 0OCTaBUHU I1JIBEPIIKYE.

OTxe, y TakuX CIpaBax Cyad KEPYIOTbCS MPUHITUIIOM 3MarajbHOCTI, /1e KOXHA
CTOpPOHA JIOBOJMTH OOCTAaBHHM, Ha SKiI MOCHIIAETHCA, K 1 II€ MPUTAMAaHHO IUBLIBHOMY
nporiecy 3arajioM. BogHodac, CymoBa mpakTHKa CBIIYMTH MPO HEOOXITHICTh YHUKHCHHS
(dbopManbHOTO MAXOAY A0 PO3DISAY Takoi Kareropii cmpas, 0COOIMBO 3a HAasIBHOCTI
(dakTiB JOMAIIHBOTO HACHJIBCTBA YHM CKJIAJHUX JKUTTEBUX OOCTAaBHH. IIPABHIIBHE
30upaHHs 1 TOJAaHHS TIOKA31B JI0 CYy CTOPOHAMU, a TAKOXK JOCIIIIKEHHS Ta sIKICHA OIlIHKA
CY/ZIOM yCIX HasiBHUX y CHpaBl JOKa31B — KIIFOU J0 CIIPABEIJIMBOTO 1 3aKOHHOTO PIIIIEHHS],
YXBaJICHOTO HE JIUIIIE 3 TPAaBHJIBHUM 3aCTOCYBaHHSIM HOPM MaTrepiajlbHOTO IIpaBa, aje i 3

NOTPUMAaHHSM MPOLECYATbHUX HOPM.
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PAVLIAK I. BURDEN AND METHODS OF PROOF IN CASES ON
RECOGNISING A PERSON AS LOST THE RIGHT TO USE A RESIDENTIAL
PREMISES.

The report examines the peculiarities of the distribution of the burden of proof and
means of proof in civil cases on the recognition of a person as having lost the right to use
housing. The judicial practice and the role of the parties in proving the circumstances are
analyzed. Particular attention is paid to the means of proof and the procedural nuances of
forming a convincing evidentiary base in cases of the specified category.

Keywords: burden of proof, civil proceedings, loss of the right to use residential

premises, proof, means of proof, judicial practice, evidence, eviction.

JIO MUTAHHS HOTAPIAJIBHOI MEJIAIIIL B YKPATHI

B. I1. Cii000as1H

HaykoBuii KepiBHUK: K.10.H., 101. O. B. Ctapuyk

AHortanisi: CTaTTs npuUCBSYeHa JOCHIKEHHIO (YHKIII HOTapiyca B YKpaiHl SIK

MeJiaTopa, BH3HAYCHO MPUHIIMIK Medialii Ta iXHe CHIBBIIHOIICHHS 3 TMPUHIMIIAMU

HOTapIaJIbHOI JISJIBHOCTI. Y CTarTl OXapaKTepU30BAHO CIHUIbHI Ta BIAMIHHI PHUCH

HOTaplyca Ta MeJlaTopa Ta BHUCBITJIIOIOTHCS TMEpeBard HOTapiadbHOI Memiaiii sk
aJBTEPHATUBHOTO CIIOCOOY BUPIIIIEHHS CIIOPIB.

KuarouoBi ciaoBa: HoTapiyc, Meniaiisi, BpPETYIIOBAHHS CIOPIB, NPEBEHTUBHE

IIpaBOCYa .

BignoBimno mo cr. 3 3akony VYkpainum “IIpo HoTapiat”, HOTapiyc — II€
YHOBHOBaXX€HA JIep:kKaBoio (i3uuHa ocola, sKa 3IMCHIOE HOTapiajbHY MISIIBHICTh Y
JIep>KaBHIM HOTapiaidbHINA KOHTOpI, AEPKABHOMY HOTapiaJlbHOMY apXiBl a00 HE3aJIeKHY
npodeciiiny HOTapiaJibHy OisUIbHICTh, 30KpeMa MOCBIIYY€E MpaBa, a TaKok (aKTH, 1110
MaloTh IOPUJIMYHE 3HAYCHHS, Ta BUMHSE 1HII HOTapianbHI 1ii, mependadeHi 3aKOHOM, 3

METOI0 HaJaHHs M IOPUANYHOI BIpOTiIHOCTI [1].
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[Ipote, 3 PO3BUTKOM aJbTEPHATHUBHUX CIIOCOOIB BUPIIICHHS CIIOPIB, POJb
HOTapiaTy MOCTYNOBO PO3IIMPIOETHCS, HAOyBalOUM HOBUX, HE MEHIII BAXKIUBUX (DYHKIIIH.
OnHi€l0 3 TakuxX IHHOBAIlI CTaJl0 3alMpOBa/PKEHHS MOXJIMBOCTI ISl HOTapiyciB
BUCTYIIaTHU B POJI MeAiaTopiB, IO BIAKPWUJIO HOBI NEPCHEKTUBU IS MHUPHOTO Ta
€(eKTUBHOTO BPETYIIIOBAHHS CIIOPIB.

KirouoBUM KpOKOM Yy IIbOMY HampsiMi CTall0 MPUUHATTA 3akoHy Ykpainu «IIpo
BHECEHHS 3MIH 70 3akoHy Ykpainu «[Ipo HoTapiaT» 11070 YCYHEHHS 3aKOHOJaBYMX
KOJIi31ii Ta MPOTaIUHY, SKHI OQIIIITHO 3aKPIMTKUB MPAaBO HOTAP1yCiB MPOBOAUTH MEAIAIIIIO.

BignoigHo 1o ct. 2 3akony Ykpainu «IIpo Memiariroy», Memialiis — 11e 1mo3acyaoBa
no0poBUTbHA, KOHGIIEHIIIWHA, CTPYKTypOBaHa MpOLEAypa, MiJ 4Yac sIKOi CTOPOHH 3a
JOTIOMOTOI0  Meziaropa (MeAlaTopiB) HamararoThCsl 3amoOIrTH BUHUKHEHHIO a0
BpETYIIOBaTH KOHMIIKT (CIip) NUISIXOM MEeperoBopis [2].

Bapro 3a3nHaunTH, 10 1A€s 3aJlydeHHS HOTapiyCiB 10 MeAialliiHUX MPOIEAyp
oOroBoproBajiacsi B IOpUJIUYHIN CHUIBHOTI 3aJI0BIO JI0 3aKOHOAABYMX 3MiH. Y Oararbox
HAayKOBUX TmyOmikamisax, 3o0kpema, y mnpaisgx M. M. [saxoBuy, M. O. Himax,
K. B. Bemncpkoi  Oyno  mpoaHadi3oBaHO MOTEHLIA]  HOTapiary B KOHTEKCTI
MIPEBEHTUBHOTO TMPABOCYAJII Ta MHUPHOTO BHPIIIEHHS CIOPIB, HArojoIlIyBajaocs Ha
NPUPOAHIN CXUIBHOCTI HOTapilaJibHOI JISUIBHOCTI JI0 3aroO0iraHHs KOHQIIIKTaM,
HEYNepeHKEHOCT] Ta BUCOKOMY PiBHI JJOBIPY IPOMAJISiH 10 IHCTUTYTY HOTapiary.

Bianosinno 1o ct. 4 3akony Ykpainu «IIpo memiaiiiro» iCHye BUUEPITHUN MEPETiK
MIPUHIIMITIB, BIJIMOBIIHO JI0 SIKUX MPOBOAUTHCS MeAlallis B YKpaini. TakuMu npuHIMIaMU
€ TPUHIUIKA JOOPOBIILHOCTI, CAMOBHU3HAUCHHS CTOPIH Meialii, KOH(IIEHIIHHOCTI,
PIBHOCTI TIpaB CTOpIH Memialii, HEHTPaJIbHOCTI, HE3AJICKHOCTI Ta HEYINEpPemKEHOCTI
Memiaropa [2].

M. O. MupoHeHKO AOCHIKYIOYM BIAMOBIIHICTh 3acaj Meiallli MpUHIUIaM
HOTapIaJIbHOI A1SUIBHOCTI 3ayBaXKye, 10 OUIBIIICTh BUX1THUX 3aCa]l, Kl XapaKTepU3yIOTh
CYTHICTh 1 3HAUE€HHS Memiali, 30iraroTbcsi ab0 CHIBBIAHOCATHCS 3 KJIACUYHUMU
MPUHITUTIAMA HOTapiadbHOI AISTHOCTI, TOMY HOTapilyc — e 0a)kaHWui y4aCHUK BiTHOCHUH

y chepi memiamii. JloTpuMaHHsS SK HOTapiycoM, SIKUW 3IIMCHIOE Meniallito, Tak 1
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cTOpoHaMH KOH(ITIKTY (CrIopy) MPUHIIMITIB Meiiallii 0e3nocepeHbO BIUIUBAE Ha i1 SIKICTb,
a caMe: Ha JJOCSATHEHHS TOJIOBHOI 11Tl — YKJIQJIEHHS YTO/IM 3a pe3yJibTaTaMu Mejiallii Ha
B3aEMOBUTITHUX yMOBax [3, c. 80].

InTerpamiss memiamii B HOTapiajdbHy MPAKTUKY BUIIAJAE JIOTIYHOIO Ta
OOTPYHTOBAHOIO 3 OTJIAY HA HU3KY (haKTOPiB: HOTAPiyC 3a CBOEIO CYTTIO € HE3AJIC)KHUM
Ta HEyNepeKeHUM apOITpoM, SIKUU i€ B 1HTEpecax ycCiX CTOpIH MpaBOYUHY; (Pi3uuHi
0coOM MarTh BUCOKHH PIBEHBb JOBIPH JIO0 HOTAplycCiB SIK JO TapaHTIB 3aKOHHOCTI Ta
cTabUTFHOCTI MPABOBUX BIIHOCHH, 1[0 B CBOIO YEPTry CIPHUSE CTBOPEHHIO CIPHUSTINBOT
arMocdepu Il TEeperoBopiB4 HOTapiycu BOJIOAIIOTh T[IHMOOKMMHU  3HAHHSIMHU
3aKOHOJIaBCTBA, 10 JI03BOJISIE TM HE Jinie (hacuiliTyBaTH MePEeroBOpH, ajie i jornomMararu
CTOpOHAM 3HAWTH PILICHHS, SKE BIANOBIAAaTMME BUMOraM 3aKOHy Ta Oyae FOpHIUYHO
KOPEKTHHM; MeJiallisi y HoTapiyca CIpsSiIMOBaHa Ha 3armoOiraHHs MalOyTHIM CyJOBUM
CIopaM MUISTXOM JOCSATHEHHS B3a€EMOIPHHHATHOTO PIMIEHHS «TYT 1 3apas»; MpoIeaypa
Memiaiii € KOH(IICHIIHHO, 10 BIANOBIJA€ MPUHLIUIAM HOTapiadbHOI TAEMHUIIL
Mejiallis y HoTapiyca Moxke OyTH IIBHJIIIO0 Ta JEHIEBIION aJIbTEPHATUBOIO CYJOBOMY
po3mIALy, 30epirarouu Mnpy 1bOMY Yac, peCypcu Ta HEPBU CTOPiH; yronaa, JOCSATHYTa 3a
pesyapTaramMu Meiailii, Moxe OyTu oapasy k odopmieHa HOTapiadbHO (HANPUKIAL, Y
BUIJISAJII JOTOBOPY ), 1110 HAAACTh 1l IOPUAMYHOI CHIIH.

H. M. Jlenucsk 3a3Havae, 110 HOTapiyc, Mija 4ac 3M1MCHEHHS Meaiali, MOBUHEH
BOJIOJITH TIEBHUMHU HABUYKAMH, K1 € HEOOX1THUMH TS i1 IKICHOTO BUKOHAHHS. 30Kpema,
IIe BMIHHS CIIyXaTH Ta TIEPEKOHYBaTH, BECTH TIEPETOBOPH, KEPyBaTH ITUCKYCIETO,
OTEpaTUBHO pearyBaTH Ha 3MiHY HACTPOiB Ta JYMOK CTOPiH, BOJOIITH TPyHTOBHUMHU
3HAHHSIMU TIpaBa Ta iHpopMaIli€ro npo Oyab-sIKi 3MIHU 10 3aKOHOJaBcTBa [4, ¢. 131].

[Ipote, BapTO 3Ba’kaTu Ha Te, 110 I11]1 Yac Meiallii HOTapiyC He BUMHSIE HOTapialibHI
71, a BUCTYyTAE caMme sIK OCEPEIHNK; He MTPUtMaE PIllIeHHs 3a CTOPOHH, a JOTIOMAarae im
HaJIaroJIMTH KOMYHIKaIIit0, 3p03yMITH IHTEPECHU OJIHA OJHOI Ta 3HAUTH CIIIHHE PIILICHHS.

O. B. Kopotiok O.B, #01ibHO aKIIEHTY€E yBary, 10 IMOJOXKEHHS CT. 3 3aKoHy
VYkpainu «IIpo HOTapiaTy, 30Kpema, 00 MOMKIIMBOCTI CYMIIIIEHHS isUTbHOCTI HOTapiyca

3 BHUKOHaHHAM (QyHKLII MeaiaTopa, BKa3zye Ha Te, IO MOBHOBAXEHHS MeJlaTopa
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3MIMCHIOIOTBCA 11032 MEXaMU HOTapIaJIbHOI JISJIBHOCTI 1 € OKPEMHUM Pi3HOBHJIOM
JISUTBHOCTI OCOOM, 110 HE TMOB’s3aHa 13 BHUKOHAHHSM IIOBHOBaKEHb HOTapiyca.
OOTpyHTYBaHHSIM IIHOTO € CYMEPEYHICTh MK TIOJIOKEHHSM CT. 5 3akoHy Ykpainu «IIpo
HOTapiaT», a came 000B’sI3KOM HOTapiyca CpusaTd GI3UYHUM Ta IOPUIUYHUM 0C00aM y
3MIACHEHH] TXHIX MpaB 1 3aXKUCT1 3aKOHHUX 1HTEPECIB, P03’ ICHIOBATH IpaBa il 000B’I3KH,
MoTepeKaTH PO HACTIAKY BUMHIOBAHUX HOTapiasIbHUX T IS TOTO, 00 IOpUIUYHA
HeoO13HAHICTh HE Morvia OyTH BUKOpPHUCTaHa iM Ha MIKOAY 1 MOJIOKEHHAMHU CT. 7 3aKOHY
VYkpaiau “»lIpo memiamito», a came mpo Te, Mo MeIiaTop He MOXKe HaJaBaTH CTOPOHAM
Mefianili KOHCYNbTallli Ta PEKOMEHJAIlli M00 NPUUHATTA PIIMICHHS 3a CYTHICTIO
koHDIIKTY (criopy). BizimoBiiHO 1 XapakTep MpaBOBITHOCHH, Y MEXKax SKUX 3I1HCHIOIOTh
CBOIO JISUTbHICTh HOTAPIyC 1 MEI1aTOp HE € OTHAKOBUM, OCKIJIbKM HOTaplyC BUKOHYE CBOL
MOBHOBAXCHHS BHUKIIOYHO Y MEXax O€3CHIPHOCTI, TOAI SK MEIIaTop CIpHsie
HaJIaroJKEHHIO KOHQITIKTIB (CIOPiB) CTOPiH [3, ¢. 69].

Buxogsun 3 1poro, morpiOHO YITKO PO3MEXKOBYBaTH (PyHKIIN HOTapiyca sK
MejiaTopa Ta SIK 0CcoOM, IO BUMHSE HOTapialibHI Mii, JJIl YHUKHEHHS MOTEHIIAHUX
KOH(JTIKTIB IHTEPECIB.

Cepenl OCHOBHHUX BHUKIHMKIB MOXHA BHUIUIATA HEOOXITHICTH ITiIBUIICHHS
0013HaHOCTI (PI3UYHUX OCIO PO MOMKIIMBICTH 3/11IICHEHHS HOTaplycoM MeAianii. 30Kkpema,
1€ MOK€ OyTH pO3MIILIEHHS YITKOI, IOCTYMHOI 1H(QOpMaIii Mpo Meialiio y HoTapiyca Ha
odimiiaux caitrax HITY Ta Mid'tocty (1o 1e, sk mpairoe, mepeBard, SK 3HAUTH
HOTapiyca-mesaiatopa), peryinsapHe iHpopmyBands 3MI mpo mepeBaru Ta MOMKJIMBOCTI
HOTapiaJIbHOI Memiallii, aKkTUBHE BUKOPUCTAHHS COIIaJIbHUX MEPEeX HJisi TMOIIUPEHHS
iHdopmartii, iHporpadiku, KOPOTKUX BiICOPOIUKIB, IO MOSICHIOIOTH CYTh Mocayru. Kpim
TOTO, HOTaplyCH MOXYTh Oe3mocepeqHbo 1H()OPMYBATH KIIIEHTIB (OCOOIMBO THX, XTO
3BEPTAETHCS 3 MHUTaHb, M0 MOTEHIIHHO MOXYTh MEPEPOCTH Y CHIP) MPO MOXKIUBICTH
BpETYJIIOBaHHA KOHQUIIKTY Yepe3 MeAialliio.

Takok, BOXIMBUM € 3a0€3MEUEHHs HAJEKHOTO PIBHA MIJTOTOBKU HOTapiycCiB-
MefiaTopiB came y crenu(iuHMX HaBUYKax Memiamii (KOMyHIKarlisi, yIpaBiIiHHS

xoH(IikTOM). Buxomsum 3 mnomoxenb cr. 16' 3axomy Vkpaimum «IIpo HoTapiat»
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M1JTOTOBKY HOTapiyciB y cdepi Memiarlii 3aiiicHioe HoTapianbHa manara Ykpainu.

OTxe, 3anpoBaIPKEHHS IHCTUTYTY MeJliallii B HOTapialdbHy MPAKTUKY € BAXJIMBUM
KPOKOM Ha IUISXY PO3BUTKY CHUCTEMH albTEpHATUBHOTO BUPIIIEHHS CIOPIB B YKpaiHi.
Hotapiyc, 3aBmsku cBOiil ropuauuHid KBamiikaiii, cTaTycy HEyHepeIKeHOro
MOCEPETHNKA Ta BUCOKOMY PIBHIO JIOBIpH CYCHiJIbCTBA, MA€ 3HAYHHUM TMOTEHIIIAT CTAaTH
e(eKTUBHUM MEAIaTOpOM y IIMPOKOMY CIEKTPi HUBIIBHUX, CIMEHHHUX, CHAaJKOBUX Ta
rocrojapchkux cropiB. Lle He numIe po3BaHTaXKye CYIOBY CHCTEMY, aje i TMPOTOHYE
G13MYHUM Ta IOPUAMYHUM 0Cc00aM JOCTYIMHMM, MIBUIKUNA Ta KOH(PIACHLIIHHUHN crocid

MHUPHOTO BPETYJIIOBAHHSI CIIOPIB.
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SLOBODIAN V., STARCHUK O. ON THE ISSUE OF NOTARIAL
MEDIATION IN UKRAINE
The article is devoted to the study of the function of a notary in Ukraine as a mediator,
the principles of mediation and their correlation with the principles of notarial activity are
defined. The article describes the common and distinctive features of a notary and a
mediator and highlights the advantages of notarial mediation as an alternative way of
dispute resolution.

Keywords: notary, mediation, dispute resolution, preventive justice.
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BIAITYCTKHU 3A TPYIOBUM ITPABOM: BUJIHU, OCOBJIMBOCTI
HAJIAHHA B YMOBAX BOEHHOI'O CTAHY

O. P. Kpyk, 1. O. Bo3Hwok
HaykoBwuii kepiBHUK: K.10.H., Aoll. . M. SIkyuieB

AHOTAaNif: B yMOBaX BOEHHOTO CTaHy MpPaBO HA BIAIYCTKY, 3aKpIIJICHE TPYIOBUM
3aKOHOJ/IaBCTBOM YKpaiHM, HaOyBa€ HOBOI aKTyaJbHOCTI Ta BOJHOYAC CTHUKAETHCA 3
HU3KO0I0 Mpobiem. Cepen HUX — OOMEKEHHs TPUBAIOCTI IIOPIYHOT OCHOBHOI BiJITyCTKH
10 24 KalleHIapHUX JIHIB, MOXKJIMBICTh POOOTOMABIIA BIJIMOBUTH y 11 HaJaHHI yepes
BUPOOHUYY HEOOX1THICTh, @ TAKOXK 3aTPUMKH 3 BUILIATOIO BIJIYCKHUX Y€pe3 EKOHOMIYH1
TpyaHotii. OcoOMvBY CKIaJHICTh CTAaHOBUTH peai3ailis IMpaBa Ha BIAMYCTKY JIs
MpAaIliBHUKIB, 3aJTy4Y€HUX JI0 KPUTUYHOI IHPpACTPYKTYpH a00 MOO1III30BaHUX 0OCI10, 1010
AKUX YacTO BHHHMKAIOTh KOJI31l y MPaBO3acTOCYBAaHHI. YCI Il BUKIUKH MOTPEOYIOTh
pPETENBbHOTO MPABOBOIO BPETYNIOBaHHS, a0M HABITh B YMOBax HaJ3BUYAWHOI CHUTYyallli
Jiep>KaBa MOIvJIa TapaHTyBaTH IMpalliBHUKaM 0a30B1 COIliaJIbHI MpaBa.

KurouoBi cioBa: BianycTKa, BUAM BIANMYCTOK, LIOPIYHI BIJIIYCTKH, JOAATKOBI
BIJIMYCTKH y 3B'S3KY 3 HABYAHHSIM, COLIAJIbHI BIIMMYCTKHU, TBOPYl BIAMYCTKH, BIIITYCTKH
JUTSI TI1ITOTOBKU Ta Y4YacTl B 3MaraHHsX, BIAMYCTKH 0e3 30epeXeHHs 3apOo0iTHOI IIaTH,
rpadik BiITyCTOK, 0OOMEKEHHS TPUBAJIOCTI IOPIYHO1 BIAIMYCTKH, MOXJIUBICTh BIAMOBH Y
HaJaHH1 BIJIYCTKH, MpaBa MpPAIiBHUKIB HAa BIAMYCTKY, 0OOB’SI3KH POOOTOAABIIS IIIO/I0

BIJITYCTOK.

BukJiag 0cCHOBHOT0 Martepiany: paBo Ha BIAMYCTKY € BaXKJIMBUM COLIIAJIbHUM Ta
MPaBOBUM IHCTUTYTOM, II0 3a0e3rnedye MpaliBHUKaM MOXJIMBICTh BIJIHOBJIEHHSI CHII,
peadizailii ocoOucTux moTped Ta JOTpUMaHHs 0anaHcy Mik poOOTOIO 1 BiAMOYHHKOM. B
yMOBaX BOEHHOTO CTaHy, 3alIPOBAKEHOT0 B YKpaiHi uepe3 BIChKOBY arpecito, MUTaHHS
HaJlaHHS Ta BHUKOPUCTAHHS BIJAMYCTOK HaOyBa€ OCOOJMBOrO 3HA4Y€HHs. 3MIHU B
3aKOHOAABCTBI 11010 TPYAOBHUX BIJHOCHH CHPSMOBaHI Ha 3a0€3MEYEHHsI THYYKOCTI Y

HaJaHH1 BIJMYCTOK Ta BOJAHOYAC BPAaXOBYIOTh BUMOI'M Oe3Meku Ta (DyHKLIOHYBaHHS
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HIMPUEMCTB B yMOBaX BIAHH.

BianoBinHO A0 3aKOHOIABCTBA YKpAiHM MPaBO Ha BIAMYCTKHA MAalOTh IPOMAISHU
VYkpainu, ski mepeOyBaroTh y TPYAOBHX BITHOCHHAX 3 IMiAMPUEMCTBAMH, OPTaHI3aIlisIMH,
yCTaHOBaMHM, He3aJIeKHO BiJl ()OpM BIACHOCTI, BUY AISTILHOCTI Ta rajly3eBoi HaJEKHOCTI,
a TaKOX MPALOI0Th 3a TPYAOBUM JOTOBOPOM Y (i3UYHOI 0cO0u.

BiamycTtka — 11e mepiox, KoM TpPAIliBHUK 3BUIBHAETHCS BiJi BUKOHAHHS CBOIX
Tpya0BUX 000B’s3KiB. CaMe CIIOBO MOXOAWTH Bij JIECIOBA «BIAMYCKATH», IO O3HAYAE
HaJaHHS JO3BOJTY 3aJIMIIIATH PoOoUe Miciie a00 THMYACOBO MPUITUHUTH podoTy. [1, c. 1].

O3Haku BIJIITYCTKHU:

1. TumyacoBe 3BUIbLHEHHS BiJi poOOTH — MpaIliBHUK HE BUKOHYE CBOIX TPYIOBUX
000B’s3KIB MPOTSIT'OM BU3HAYEHOTO NEPIOLY.

2. 30epexeHHs Miclisi poOOTH Ta MOCAU — MICIISI 3aBEPIICHHS BIIMMYCTKU MPaIlIBHUK
MOBEPTAETHCS HA CBOE POOOYE MicCLIE.

3. 30epekeHHs cepeTHbOTO 3apOOITKY — MiJ] Yac BiAMYCTKH MPALIBHUK OTPUMYE OTI-
JIaTy, 110 TapaHTY€EThCS 3AKOHOTABCTBOM.

4. Bu3HaueHa TpHUBAIICTh — BIJIIIYCTKAa MAa€ KOHKPETHI CTPOKU, BCTAHOBJIEHI TPYIO-
BUM 3aKOHOJIaBCTBOM 200 KOJICKTUBHUM JIOTOBOPOM.

5. Ilpu3HaueHa juist BIATOYMHKY Ta BIJHOBJICHHS — METOIO BIAIYCTKH € BIJHOBIICHHS
(b13UYHUX 1 ICUXOJIOTIYHUX CUJI TTpalliBHUKA.

6. Moske BUKOPUCTOBYBATUCS JJIsl OCOOMCTUX MOTPEO — MpaIliBHUK MOXKE MTOIOPOXKY-
BaTH, MIPOBOJIUTHU Yac 13 CiM’ €10, 3aliMaTUC CaMOPO3BUTKOM TOIIIO.

7. Pi3HOBUIM BIAYCTKU — ICHYIOTh IIOPIYHI, COITiajibHI, HABYaIbHI1, IEKPETHI Ta 1HIII
BUJIA BiAyCTOK [2].

Buau BigmycTok — 1e kiacuikaiiis BIAMYCTOK 3aJIEKHO BijJ iXHBOI METH, YMOB
HaJaHHS Ta 3aKOHOJIABYMX ITiJICTaB.

Bignosigno a0 ct. 4 3Y «Ilpo BiamycTKW», BUAaAMU BIITYCTKH €:

1) uropiyHi BIAMYCTKU:

OCHOBHA BIJITyCTKA (HEe MeHIIe 24 KaJeHJapHUX JHIB 3a BIAMPAIbOBAHUMN PiK);

JI0JIaTKOBA BIJITYCTKA 32 POOOTY 13 IIKIIJTMBUMU Ta BAXKKUMU yMOBaMu mpaiii (CT. 7);
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JI0JIaTKOBA BIJIITYCTKA 32 0COOJIMBUM XapakTep nparli (CT. 8);

1HIII JTOJIATKOBI BIAMYCTKH, Mepea0oadeHi 3aKOHOIaBCTBOM;

2) TOMaTKOBI BIAIYCTKH Yy 3B'A3Ky 3 HaB4aHHsIM (cT. 13, 141 15);

3) TBopua BiamycTKa (CT. 16);

3-1) BimmycTKa JIsl MiATOTOBKH Ta y4acTi B 3Maranusx (ct. 16-1);

4) corianbHI BIIITYCTKH:

BIJIMMYCTKA Yy 3B'SI3KY 3 BariTHICTIO Ta moyioramu (cT. 17 );

BIJIITYCTKA JUTS TOTJISITY 32 TUTUHOIO 70 JOCSATHEHHS HEIO0 TPUPIYHOTO BIKY (CT. 18);

BIJITYCTKA y 3B'A3KY 3 YCUHOBJICHHAM TUTUHU (CT. 18-1);

JIOJJTATKOBA BIJIYCTKA IMpaIliBHUKAM, SKI MalOTh JiTei a00 MOBHONITHIO IUTUHY -
ocoQy 3 IHBAIIIHICTIO 3 AUTUHCTBA miArpynu A I rpynu (ct. 19);

BIJIITYCTKa MIPU HAPOJDKEHH1 AUTHHM (CT. 19-1);

5) BiamycTku 6e3 30epekeHHs 3apo0iTHOT TuiatH (CT. 25, 26).

3aKOHOABCTBOM, KOJIEKTMBHUM JOTOBOPOM, YTOMOI0 Ta TPYIAOBHM JIOTOBOPOM
MOXKYTh YCTaHOBIIFOBATUCH 1HIII BUJIU BIAMYCTOK. [3].

Ilix yac aii BOEHHOTO CTaHy B YKpaiHi MOPAJOK HAJaHHA WIOPIYHOI BIAIMYCTKH
3a3HaB 3MiH, BiAMOBIIHO 10 crarti 12 3akony Ykpainu «IIpo opranizaiiito TpymoBUX
BIJIHOCUH B YMOBaxX BOEHHOIO CTaHy». 30KpeMa, poOOTO/IaBellb Ma€ MPaBO OOMEXKUTHU
TPUBAJICTh ILIOPIYHOI OCHOBHOI BIAMYCTKM A0 24 KaJIeHOApHUX [HIB 3a MOTOYHUUN
poOounii pik. SIKIIO MpaliBHUK Ma€ MpaBo Ha OUTbIIY KUIBKICTH AHIB, HDK 24, TO iX
HaJaHHs MOXe OyTH MEepeHEeceHO Ha MepioA MICHs NPUNUHEHHS a0o0 CKacyBaHHS
BOEHHOTO CTaHy. 3a Oa)KaHHSM MpalliBHUKA Ta 3 JO3BOJY POOOTOAABII 11l JTHI MOXYTb
OyTH BUKOPHCTaHI K BIAMyCTKa 0€3 30epekeHHs 3apo0iTHOI miatu. [4, c. 2 ].

Takox 3akoH mependadae, 10 1HIIN BUJIU BIAMYCTOK, KPIM THUX, IO IOB’s3aHi 3
BariTHICTIO, TIOJIOTaMH, JOTVISIOM 3a AUTHHOIO IO TPHOX POKIB a00 YCHHOBJICHHSIM,
MOXXYTh HaJlaBaTucsl 0e3 30epekeHHs 3apoOITHOI IJIaTH, 3a PIIICHHSM pPOOOTOAABIIS.
Hananas Takux BIAMYCTOK MOMKJIMBE JIMILIE TICJISI 3aKIHYEHHSI BOEHHOTO CTaHy alo y
BUIJIAJII BIAMYCTKH O0e3 30epekeHHs 3apo0iTHOT TJIaTh 3a 3asBOIO MpaliBHUKA. BUHSATOK

CTAHOBJISITh KEPIBHUKH Ta MEJAroriuHi MPaliBHUKU 3aKIa/11B OCBITH — OOMEXEHHS 1010
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TaKUX BIAMYCTOK HA HUX HE MOIIUPIOIOTHCS.

30UTbIIEHO TPUBATICTh BIAMYCTKH 0€3 30€epeKeHHs 3apIulaTd 3a CIMEMHUMHU
oOctaBuHamMu — 110 30 KaJIeHJApHUX JHIB HA PiK. Y BHUIAKaX 3arpo3u MaHAeMii, ermiiemMii
abo 30poifHOoi arpecii poOoTodaBellb MOXKE HaJaTH IIpaIliBHUKY BIAMYCTKY 0e3
30epeskeHHs 3apo0iTHOT TIaTH Ha Oy/Ib-sIKMI CTPOK 3a IOMOBJIEHICTIO cTOpiH. [IpoTe Taka
BIJIITYCTKA HE 3aPaXOBYETHLCS 0 CTAXKY, IKAN Ja€ MMPaBO HA MOPIYHY OCHOBHY BIIMYCTKY.

Oco0nuBy yBary mpuauieHO MOOLITI30BaHUM TpalliBHUKaM. [[1s HUX nependadeHo
HOBUY BHJ 000B’S3KOBOI I HaJaHHS HEOIUIA4yBaHOI BIIITyCTKHA TpHUBAIiCTIO 10 60
KaJICHTApHUX JTHIB IICJIS 3BIILHEHHS 3 BIHCBHKOBOI cl1y:k0u. PoGoTogaBelh HE Mae mpaBa
BI/IMOBUTH B TakKidl BIJIYCTIl, 32 BUHATKOM IIPAIliBHUKIB MIiAIPHUEMCTB KPUTHYHOL
1H(PaACTPYKTYpH.

Y BO€HHMI TIEpiof] 3MIHU TOPKHYJIUCS ¥ TOPSAJIKY OTpPUMaHHS TPOIIOBOT
KOMIIEHCalli 3a HEBUKOPUCTAHY BIAMYCTKY. 3a HOBHUMH IpaBUJIaMH, KOMIICHCALIIO
MOXXYTh OTPUMATH HE JIMIIIE TPU 3BUJILHEHHI, a i1 3a 3asBOI0, MOJAHOI MOOLII30BaHUM
MpaIliBHUKOM, HABITh SIKIIO BOHU HE BUKOpHUCTaIu 24 a1 BiAmycTku. Lle mpaBo Takox
HaJIaHO TIpalliBHUKaM, SIKi MalOTh JITe€ a00 MOBHOJITHIO AUTHUHY 3 1HBAIIJHICTIO 3
TUTUHCTBA Tiarpynu A 1 rpymu, a Takox TUM, XTo OyB MpuU3BaHUN Ha Pi3HI Gopmu
BiIICBKOBOI CITY>KOH.

TakuM YWHOM, 3aKOHOJABCTBO YKpaiHM TMiJg Yac BOEHHOTO CTaHy THYYKO
aJanTy€eThCS 10 HOBUX YMOB, BCTAHOBIIIOIOUM OajaHC MDK 1HTEpecaMu MpalliBHUKIB 1
norpedamMu poOOTONABIIIB, 30KpeMa — B MUTAHHSAX HAJaHHS HIOPIYHMUX 1 JOJATKOBHUX
BIIMMYCTOK, a TAKOX 1X KOMIIeHcallii [5].

BucnoBku. OTxe, yMOBH BOEHHOTO CTaHy 3HAYHO BIUIMHYJIA HA MOPSIOK HaJaHHS
BIANMYCTOK Yy cdepl TpyaoBoro mnpaBa YKpaiHu. 3aKOHOAABCTBO BCTAHOBIIOE SIK
OOMEKEHHs, TaK 1 THY4YKI MEXaHI3MU JJIs 3aXHMCTy IpaB MPAIiBHUKIB 1 3a0€3MeUeHHs
CTab1IbHOT pOOOTH MIANMPUEMCTB. BUIN BIAMYCTOK 3JIMIIIAIOTHCS 3arajioM HE3MIHHUMHU
— IIOpI1YHI, JOJIATKOBI, COIliaJibHI, BIAMYCTKU 0€3 30epexeHHs 3ap0o0ITHOI TJIaTH, — OJTHAK
YMOBH X HaJIaHHS aJIJallTOBAHO JI0 MTOTPEO BOEHHOTO Yacy.

HaiicyTTeBimn 3MIHU TOPKHYIKUCS TPUBAJIOCTI HIOPIYHOT OCHOBHOI BIAMYCTKH, SIKa
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MOXKe OyTH oOMexeHa 10 24 KaJIeHIapHUX JIHIB, Ta MOPSAIKY HaJaHHS BIIIYCTOK 0€3
30epesxkeHHsT 3apoOiTHOi  miatd. OcoOnuBa yBara NPUIUISETHCA —TpalliBHUKAM,
MOOLTI30BaHUM JI0 JaB 30pOHHUX CUJI, SIKI OTPUMAJH JTOaTKOBI FapaHTii — AK y BUIISAI1
O0OB’SI3KOBOi  HEOIUIAaUYyBaHOI BIANMYCTKH, TaK 1 y BHUNISAAI TIpaBa Ha TPOIIOBY
KOMITEHCAIII10 32 HEBUKOPUCTaH1 JHI.

TakuM 9rHOM, TPYIOBE 3aKOHOJJABCTBO B YMOBAaX BOEHHOTO CTaHy MparHe 30epertu
OanaHc MK 3a0e3IMeYeHHSIM O0OpPOHO3JATHOCTI KpaiHu, moTpedaMu BUPOOHUIITBA Ta

JOTPUMAHHSM COIlIaIbHUX MPaB MPalliBHUKIB.
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KRUK O., VOZNYUK 1., YAKUSHEV I. LABOUR LAW LEAVE:
TYPES, PECULIARITIES OF GRANTING UNDER MARTIAL LAW
Under martial law, the right to leave, enshrined in Ukrainian labor legislation,

has gained renewed relevance while simultaneously encountering a range of
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challenges. These include the limitation of the duration of annual basic leave to 24
calendar days, the employer’s ability to refuse granting leave due to production
necessity, and delays in the payment of vacation benefits caused by economic
difficulties. Particularly problematic is the realization of the right to leave for
employees involved in critical infrastructure or those mobilized for military service,
where legal conflicts often arise. All these issues require thorough legal regulation so
that even in emergency situations, the state can guarantee workers’ fundamental
social rights.

Keywords: leave, types of leave, annual leave, additional leave due to studies,
social leave, creative leave, leave for training and participation in competitions,
unpaid leave, leave schedule, limitation of annual leave duration, possibility of

refusal to grant leave, employees’ right to leave, employer’s duties regarding leave.

HPUIIMHEHHSA ITPABA BJJAHCOCTI HA 3BHULIEHRY I YAC
BIHHU HEPYXOMICTb

I. O. Bo3nwk, O. P. Kpyk
HayxkoBuii kepiBHUK: K.10.H., f011. 3. ®. Camuyk-Kosonsxna
AHoOTanisi: MpoOJeMU NMPUIIMHEHHS MpaBa BIACHOCTI HA 3HUIICHY MijJ Yac BIWHU
HEPYXOMICTh CTOCYIOThCSI PABOBOT HEBU3HAYEHOCTI, COIIaIbHUX PU3UKIB, (h1IHAHCOBUX
oOMekeHb Ta HEeoOX1IHOCTI 3a0e3NeyeHHsl 3aXHCTy MpaB rpoMmajsdH. lle mnurTaHHS
noTpedye€  YITKOTO  3aKOHOJABYOTO  PETYJIIOBaHHS, CTBOPEHHS  €(PEKTUBHHUX
KOMIICHCAIlIHHUX MEXaHI3MIB Ta BpaXyBaHHS SIK IHTEPECIB JAep>KaBU, TaK 1 BIIACHUKIB.
Kurouosi ciioBa 1o Temu: [IpaBo Bi1acHOCTI, 3HUIIIEHA HEPYXOMICTb, BIIHOBJICHHS
1HOpaCTPYKTypH, KOMIICHCAIlid BIACHUKaM, I[IpaBOBa BU3HAYECHICTh, MaHOyTHI
3aKOHOJ1aBY1 3M1HH, COLIIAJIbHA CIIPaBEAJIUBICTh, 3eMENbHI CIIOPH, PECTUTYIIIS, CYCIIJIbHA
3aCTOCYBaHHs, MIXKHApOAHA IOTIOMOTa, PEKOHCTPYKIiS TEPUTOPIi, TapaHTIi KOMIIEHcaIli,

1HBECTOPH Ta BiAOYyNI0Ba, Jep>KaBHE PETYITIOBAHHS.
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Buxiaan ocnoBHoro marepiany: Bracnigok BifiHM B YkpaiHi Oyna 3pyHHOBaHa
BeJIMKa KIJIBKICTh 00'€KTIB HEPYXOMOCTI (KUTJIOBUX OyAMHKIB, KBapTHUp). [TuTanHs mpo
TE€, YA BapTO MPUIIMHATH MPaBO BIACHOCTI Ha 3HUIICHY M 4ac BIHHU HEPYyXOMICTbh, €
aKTyaJIbHUM Y 3B’SI3Ky 3 MaCIITAOHUMU pyHHYBaHHIMU, BUKITMKAaHUMU BIHHOIO B YKpaiHi,
Ta 3a0e3nedeHHsIM GopMyBaHHS €(DEKTUBHOTO MiAXOY 10 BiAHOBICHHS KpaiHH.

Hacammepesn BapTo 3a3HauWTH, IO MPABO BIACHOCTI € OJHUM 13 OCHOBHHX TIPaB
mroauHu, rapanToBanux Korctutytiero Ykpainu. BianoBiaHo g0 ctarti 41 Koneruryiii,
KOKEH Ma€ TPaBO BOJIOMITH, KOPUCTYBATHUCS 1 PO3MOPSIHKATHACS CBOEIO BIACHICTIO. [1]

IIpaBoM BJIACHOCTI BU3HAETHCS MTPaBO 0cOoOU Ha piv (MaiftHO), sIKE BOHA 31HCHIOE
BIIMOBITHO 70 3aKOHY, HE3aJeKHO BIJ BOJI TpeTix ocid. lle mpaBo mependauvae s
BJJACHUKA MOXJIMBICTh Ha CBiil pO3Cy] BOJIOJITH, KOPUCTYBATUCS Ta PO3NOPSAIKATUCS
HAJIC)KHUM MOMYy MaliHOM. [2]

IlpunuHeHHsT — 1€ IOPUAUYHHUIA MEXaHI3M, SKUU 3aBepllye IEBHI IMPaBOBI
BIJIHOCUHU.

IlpunuHeHHs MpaBa BJIACHOCTI — 1€ BTpaTa BIACHUKOM CBOTO IpaBa BOJIOJITH,
KOPUCTYBATHCS 1 po3nopspkarucs MaiiHoM. Lle o3Hauae, 1o BiIacHUK OUIbIIE HE Ma€
IOPUANYHUX [IPaB HA MAMHO.

BapTto Takox 3a3Ha4MTH 110 CHOTO/IHI, BHACIIIOK POCIHCHKO-YKpaiHCHKO1 BiliHU 3a
cinoBamu Ilynsik Onenu, aepkaBa orpuMaina noHaa 640 tucsy nosigomiieHs y Jlii mpo
MOTIKO/IPKEHHS YU 3HUIIEHHS KUTIIA 3 TOTO MOMEHTY, K 3’ IBHJIACS TaKa MOJIUBICTb.

«HamM pocis 3a 1Ba poku 3pyiiHyBaia Te, o Tpeda OymayBaru 5 poki. 3a 2023 pik
MU OoTpuManu 98 Tucsy 3asB, 52 THUCSYI 33J0BOJICHI — JIFOMU OTPUMAIH 5 MIPI TPH
KOMIIEHCAII11 3a IMOIITKOKEHE KUTI0», — posnosina [ymsk. [3]

BuzHaunmo, 1110 MOHATTS «3HHUIIEHA HEPYXOMICTh» B YKPaiHCHKOMY 3aKOHO/IaBCTBI
BIJICYyTHE, MPOTE MOXKHA BU3HAYHTH, II10:

3HUIIIEHA HEPYXOMiCTh — II¢ 00'€KT HEepyXOMOTO MaiHa, SIKWW BHACIIIOK
¢13u4yHOrO0  pyiliHyBaHHA a00O TIOIIKO/PKEHHS BTpaTUB HOro  (pyHKI[IOHAJIbHI
XapaKTepUCTUKH, BJIACTUBOCTI a00 MOXKIMUBICTh BHUKOPUCTAHHS 32 TEXHIYHUM

npu3HauYeHHsIM. TOYHMM BIJICOTOK TIONIKOMXEHb, 3a SKYy HEPYXOMICTh BHU3HAETHCA
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3HMILIEHOIO, 3aKOHOJIABYO HE 3aKkpiruieHo. HoBa HEpyXOMICTh 3aJUIIAETHCS 3HUIIEHOIO,
SKIIO BIACOTOK 1i TMOIIKoMkeHHs mnepeBuirye 70—80% , 1 BITHOBJICHHS E€KOHOMIYHO
HEOITBHE.

3rigno ct. 349 LIKY, mpaBo BIacHOCTI Ha MaiHO MPUIUHSETHCA B pas3l HOTO
sHuIIeHHs. BogHovac, BiamoBigHo 10 4. 1 ct. 182 IIKY, mpunuHeHHs mpaBa BIACHOCTI
Ha HepyXOoMi pedl miajsrae AepxaBHii peectparii. [4]

BignoBimno no 3akoHy VYkpainm «I[Ipo komIieHcalliio», MpaBO BIACHOCTI Ha
HEPYyXOM€ MaiiHO MPUITUHAETHCS y Pa3l 3HUILIEHHS, 1110 MiJIATae Aep KaBHIN peecTpartii.
Opnak 1el MexaHi3M po3poOJIeHUN Yy MUPHUIN Yac 1 He BpaxOBy€ YMOBH BiifHH, 30KpemMa
MacoOBOTO pyHHYBaHHS JKUTJIa BHACTIAOK OOHOBUX JIIH.

To#t camuit 3akoH, 10 3a0e3Meuye MEXaHi3M KOMIIEHcallli 3a 3pyHHOBaHE MaiHO,
MIPOTIOHY€E HOBUM MIJIX1J 10 IPUITMHEHHS TPaBa BIACHOCTI.

1. IlpaBo BIACHOCTI NPUIIMHAETHCA JUIIE MICII HaJJaHHS KOMIIEHCAIli.
2. BracHUKW OTpUMYIOTH JKHUTJIOBI CepTH(IKATH ISl OTPUMAHHS HOBOTO XHUTIA YU
¢diHaHCcyBaHHs Oy/IBHUIITBA. 5]
Bapro Oyno 6 Bka3atu pekoMeHAANil AJ1s1 BJACHUKIB 3pYHHOBAHOI0 )KUTJIA:
1. ®ikcaiis ¢akty pyrHYBaHHS KUTIA.
Jns  mopanpIioro  OTpUMaHHS  KOMIIEHCAllli  HEOOXIHO  JOKYMEHTAJIbHO
MIATBEPAUTU (PaKT 3HUIIEHHS a00 3HAYHOTO MOIIKOIKEHHSI HEPYXOMOCTI:
dorto- Ta Bigeodikcaiis: 3po0iTh AeTanbHY (HOTO- Ta BiFCO3HOMKY MOIIKOIKEHUM
BaIlTUM KHUTIIOM.
2. Peecrpartist 3HHIIIEHOTO XHUTIA
dakT 3HUIICHHS YM MOIIKOKEHHS Mae OyTH BHeCeHU 10 Jlep>kaBHOTO peecTpy
PEYOBHUX IIPAB HA HEPYXOME MaKHO.
3. Tlomaya 3asiBKM Ha KOMITEHCAIIFO
BiAMOBIAHO 10 3akoHy Ne7198, BracHHMKM MarOTh MPaBO MOAATH 3asABKY Ha
KOMIIEHCAITi 0
HeoOxinni goxymentu: Ilacmopt ta PHOKIIII, Akt oGcTexkeHHs 3pyHHOBAHOI

Maitau. ®oto Ta Bijeodikcallisi MOIIKOIKESHHS.
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4. OrpuMaHHs KOMIeHcallil y popMi KUTIOBOTO cepTudikaTa
KomnieHcariiss HagaeThCsl y BUMISAAI TU(PPOBOTO KUTIOBOTO cepTUdIKaTa, SKUN
MOkHa 3actocyBatu uisi: KymiBmi HoBoro kutina; @DiHancyBaHHS OyHiBHUIITBA
KUTIOBOTO 00'exkTa; PEeKOHCTpYKINi MOMIKOMKEHOT0 MaiHa (K0 1€ MOXJIMBO 1
JTI03BOJIEHO 3aKOHO/IABCTBOM ).
5. YTpumaiitecs BiJ Iepea4acHOTO NMPUIUHEHHS IIpaBa BIACHOCTI

[IpunuHeHHs mpaBa BJIACHOCTI Ha 3pYWHOBAHE XKUTIIO BIJOYyBAETHCS JIUIIIE MICIS
OTpUMaHHS KOMIICHCAITIi.

BucnoBkn. Takum 4YMHOM, y pa3l 3HHUIIEHHS HEPYXOMOro MaiHa, HeoOXiJTHO
3apeecTpyBaTy 3HUILEHE KUTIIO0, a 3BEPTATUCS JI0 IEP>KaBHOIO PeECTpaTopa uu HoTaplyca
IS IPUMTMHEHHS TIpaBa BIACHOCTI HA 3pyHHOBAHE KHUTIIO MICIsI OTPUMAaHHS KOMIICHCAIIi1
3a 3aBaH1 30MTKU HE MOCIIIIATH.

Hopmu 3akoHOmaBCTBa, siKI mNependadaroTb NPUIMHEHHS IpaBa BIACHOCTI Ha
3HMILEHY HEPYXOMICTh 13 BIJIOBIIHOIO PEECTPALIE€I0, CTBOPEHI Y MUPHUU 4Hac 1 HE
BPaxOBYIOTh peallii BOEHHUX JIii, KOJIA KUTJIO IIO/IHS 3a3HA€ PYHHYBaHb.

CporozHi 11 mpaBuiia HE BIJIMOBIIAI0Th EPCIIEKTUBAM KOMIIEHCALIMHOTO MEXaH13MY.
BiamoBinHo 10 3aKOHY «IIPO KOMITEHCAII110», TPUIMHEHHS MTpaBa BIACHOCTI B1A0yBa€THCS
TUIBKH MICIS MPUMHATTA PIIICHHS PO HaJaHHS KOMMeHcalli. TakuM YMHOM, BIIACHUKHU
30epiratoTh CBO€ IMpPaBO Ha 3PyHHOBAHY HEPYXOMICTh JI0 MOMEHTY 3aBEpLICHHS
KOMIIEHCAIIHHOT ITPOLIC Yy PH.

Jlns edexTuBHOTO BHUpINICHHS MTpoOIeM HEOOXIMHO 3a0e3neunTu OallaHC MIXK
JIEp>)KaBHUMH 1HTepecaMu y BIIOyIOBI 3pyWHOBAaHUX TEPUTOPIA Ta 3aXHCTOM TpPaB
BJIACHMKIB MaitHa. KoMIuIeKCHUM TiaX17 13 BIPOBAKEHHSIM YiTKUX 3aKOHOAABYMX HOPM,
(hiHAaHCOBUX MEXaHI3MIB KOMIIEHCAIlll Ta COLIAIbHOI MIATPUMKHU JO3BOJIUTH 3MEHIIUTH

COIllaJIbHY HANPYKEHICTh Ta CIPUSTH BITHOBICHHIO YKpaiHHU.
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VOZNIUK I., KRUK O., SAMCHUK-KOLODYAZHNA Z. TERMINATION

OF OWNERSHIP OF REAL ESTATE DESTROYED DURING THE WAR

The issues surrounding the termination of property rights to real estate destroyed

during the war involve legal uncertainty, social risks, financial constraints, and the need

to ensure the protection of citizens' rights. This matter requires clear legislative regulation,
p g q g g

the establishment of effective compensation mechanisms, and consideration of the

interests of both the state and property owners.

Keywords: Property rights, destroyed real estate, infrastructure restoration,

compensation for owners, legal certainty, future legislative changes, social justice, land

disputes, restitution, public use, international aid, territorial reconstruction, compensation

guarantees, investors and recovery, state regulation.

127


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/435-15#Text
https://sud.ua/uk/news/publication/261693-stoit-li-prekraschat-pravo-sobstvennosti-na-unichtozhennuyu-vo-vremya-voyny-nedvizhimost#google_vignette
https://sud.ua/uk/news/publication/261693-stoit-li-prekraschat-pravo-sobstvennosti-na-unichtozhennuyu-vo-vremya-voyny-nedvizhimost#google_vignette
https://sud.ua/uk/news/publication/261693-stoit-li-prekraschat-pravo-sobstvennosti-na-unichtozhennuyu-vo-vremya-voyny-nedvizhimost#google_vignette
https://legalaid.gov.ua/publikatsiyi/prypynennya-prava-vlasnosti-na-znyshhenyj-obyekt-neruhomosti-povidomlennya-pro-poshkodzhennya-abo-znyshhennya-neruhomogo-majna/
https://legalaid.gov.ua/publikatsiyi/prypynennya-prava-vlasnosti-na-znyshhenyj-obyekt-neruhomosti-povidomlennya-pro-poshkodzhennya-abo-znyshhennya-neruhomogo-majna/
https://legalaid.gov.ua/publikatsiyi/prypynennya-prava-vlasnosti-na-znyshhenyj-obyekt-neruhomosti-povidomlennya-pro-poshkodzhennya-abo-znyshhennya-neruhomogo-majna/
https://zakon.rada.gov.ua/laws/show/2923-20#Text

DPOPC-MAKOP K IIIACTABA JJISA IIEPEIJIAAY HUBIJIBHO-
MPABOBUX 3050B’SI3AHB 1] YAC BIITHU

B.B. Mocak, 3.0. aciunnk

HayxkoBuii kepiBHUK: K.10.H., Ao1. 3. . Camuyk-Kosonsxna

AHoTanisi. Y Te3ax MOCHIIKYIOThCS (Popc-Makop sK TpaBoBa IMiJICTaBa IS

nepersiay IUBUIBHO-TIPABOBUX 3000B’s3aHb i Yyac BIMHHU. AHaJI3Y€ThCs yKpaiHChKe
3aKOHOJ/IAaBCTBO Ta CyJ0BAa MPAKTHKA.

KurouoBi ciioBa: BoeHHUi cTaH, popc-Maxkop, HermepebopHa cuJa.

30poiiHa arpeciss pd mpoTH YKpaiHU CyTTEBO BIUIMHYJA Ha BCl aCHEKTU
KUTTS YKPATHCHKOTO CYCIJIbCTBA, 30KpeMa i Ha 37]aTHICTh CTOPIH BUKOHYBATH IUBLIBHO-
MpaBOBI 3000B’si3aHHA. Y 3B’A3Ky 3 IIUM 3HAYHA YacTWHA YKJIQJACHUX Ha TEPHUTOPIl
VYkpainu 10roBOpiB MOKE 3aTUIITUTUCS HEBUKOHAHOIO a00 OyTH BUKOHAHOIO HEHAJICKHUM
yuHOM. Lle 00yMOBIIIOE aKTyalbHICTh TOCTIIPKEHHS MPAaBOBUX HACIIIKIB HEBUKOHAHHS
IIMBUTBHO-TIPABOBUX 3000B’ 13aHb, CIIPUIMHEHOTO BBEICHHIM BOEHHOTO CTaHYy.
dopc-mMakopHUMHU  O0OcTaBHHAMU (OOCTaBUHAMHM  HEMEpeOOpHOI  CHIIM) €
HaJ[3BUYaiiHI Ta HEBIJBOPOTHI OOCTaBUHHU, 110 OO0 €KTUBHO YHEMOKJIUBIIOIOThH
BUKOHAHHSI 3000B’s13aHb, NEpeN0aueHuX yMOBAMH JOTOBOPY (KOHTPAKTY), 0OOB’S3KIB
3riTHO 13 HOPMATMBHMMH aKTaMH, a caMe: 3arpo3a BiiiHH, 30poWHUN KOHQIIIKT abo
cepiio3Ha TOTpo3a TAKOTO KOH(IIKTY, BKIIOYAIOUN alle HE OOMEXYIOUHCHh BOPOKHMHU
arakamu, OJIOKajamMu, BINCHbKOBUM eMOapro, /il 1H03eMHOTO BOpOTa, 3arajibHa BiiiChKOBa
MOO1Ti3a11is, BIHCHKOBI i1, OTOJIONIIEHA Ta HEOTOJIOIIEeHA BiliHA, Jii CyCHIJILHOTO BOpPOTa,
30ypeHHs, aKTU Tepopu3My, IUBEpCii, miparcTBa, Oe3najau, BTOPTHEHHs, OJoKana,
PEBOJIIOITIS, 3aKOJOT, MOBCTAHHS, MAacOB1 3aBOPYIIEHHS, BBEICHHS KOMEHIAHTCHKOT
TOIMHY, KapaHTHUHY, BcTaHOBieHOro KaOinerom MinicTpiB VYkpainu, ekcrnpompiarfis,
MPUMYCOBE  BUJIYYEHHS, 3axOIUICHHS  MIANPUEMCTB, PEKBI3HIISA, T'poOMaAChKka
JIEMOHCTpaIIisl, OJIOKaaa, CTpaiK, aBapis, MPOTUIIPABHI MIii TPETiX 0ci0, moxkexa, BUOyX,

TpUBaJIl epepBU B poOOTI TPAHCHIOPTY, pErIaMEHTOBAaH1 YMOBAMH BiJNOBIIHUX PIlIEHb
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Ta aKTaMU JIEpKABHUX OPraHiB BIAAH, 3aKPUTTS MOPCHKUX MPOTOK, eMOapro, 3a00poHa
(oOMeKeHHS) eKCIOPTY/IMIIOPTY TOINO, a TAKOX BUKJIMKAHI BUHATKOBHMHM IOTOAHUMU
YMOBaMH 1 CTHXIWHHM JIIXOM, a caMme: eIMiJeMisl, CHUIbBHHA IITOPM, IMKJIOH, yparaH,
TOpHAaN0, OypeBid, TMOBIHb, HArPOMAPKCHHS CHITY, OXeJeldb, TIpaj, 3aMOPO3KH,
3aMep3aHHs MOPsI, MPOTOK, IMOPTIB, TIEPEBAIIIB, 3eMJICTPYC, OTMUCKaBKa, MMOXKEKA, TOCyXa,
MPOCIIaHHS 1 3CYB IPYHTY, 1HIIN CTUXI1iHI Juxa Tomro [1].

dopc-maxkop (Bif J1at. vis major, Bia ¢panil. force majeure) - Ha3BUYAMHA OIS,
Ky HEMOXKJIUBO OyJIO epei0avuTH Ta MONePEANTH. Y IIUBUILHOMY TpaBi Gopc-Maxop -
BUHMKHEHHS HAJ3BUYaHUX Ta HEBIIBOPOTHUX OOCTAaBHH, HACIIIKOM SKUX €
HEBHKOHAHHSA YMOB JIOrOBOpy. B pe3synbrari gopc-Maxop - oaHa 31 CTOPIH JOTOBOPY,
HEe3aJIeKHO BIJl CBOET BOJI, 3aMI0/1110€ 30UTKH 1HILIM CTOPOHI.

dopc-Maxkop MOAUISIETHCS HAa HeTepeOopHY CUITy Ta IopuandHuid hopc-maxop. o
3arajJpHOTO MPUHIIAITY BU3HAYEHHS HEnepeOOpPHOI CUITM MOYKHA BITHECTH 00’ €KTUBHUI
Ta aOCONIOTHUM XapakTep OOCTaBUH - i (paKTOpiB, SIKa CTajlla MEPEHIKO0I0 IJIs
BUKOHAHHS 3000B’s13aHb MOBUHHA OyTH a0COJIIOTHOIO Ta 00’ €KTUBHOIO, CTOCYBATHUCS HE
auiie ocoOM, sika HaHecha IIKOAY, a W PO3MOBCIOMKYBAaTHCS Ha BcCiX 1HmMX. 1o
HernepeOOpPHOT CHIIM 3aKOHOJABCTBO Ta IOPUAMYHA MPAKTUKA BIIHOCATH CTHXIMHI JIMXa
(3emreTpycu, MOBEH1) Ta 1HIL OOCTABUHH, SIKI HEMOXJIMBO Nepea0adyuTi a00 MonepeIuTi
(a00 MOXITMBO Mepe0aYnTH, ajie HEMOXIIMBO MONEPEIUTH) IPU Cy4aCHOMY PiBHI 3HAHb
Ta MOXKJIMBOCTSX JIIoAuHU. HenepeOopHa cuia € 00CTaBUHOIO , SIKa SIK MTPABUJIO 3BIIIBHSIE
ocoOy BiJT MailHOBOi BIJAMOBINAJIBHOCTI, SKIIO CaMe€ BOHA CcTaja MPUYUHOIO
MPaBOTIOPYIIIEHHS 1 BIICYTHSI BUHA 3000B’513aHO1 0COOMU.

J1o 1opuanaHOTo POopc-MaxKopy BiTHOCSATHCS PIIIEHHS BUIIUX JEPKABHUX OPTaHiB,
Bi{HU, PEBOJIIOIIIT Ta 1H.

He BusHaroThcs hopc-mMakopom 00CTaBUHH, SIKi, IO CYTi, € KOMEPIIHHUM

pu3uKOM ( Ha MPUKIIAA , 3MiHA I1i1H, MMOsSBa AaHAJIOTIYHOTO TOBapy Ha PUHKY) [2].

TuM HE MEHII, TPHWHIMI CBOOOIM JOTOBOPY Ta YWHHA CYIOBa IIPAKTHKa B
MOEIHAHHI 13 CY4YaCHUMH pealisiMd 3yYMOBWJIM HEOOXIIHICTh 3aKpIIUICHHS MiJACTaB

3BIJILHEHHS BiJl BIAMOBIAIBLHOCTI 0€3M0CEePEIHBO B JOTOBODI.
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JloHenaBHa JIOTOBIpHI TOJIOKEHHS TIPO  (POPC-MaKOpP BBAKAIKUCST HIKOMY
HEeMoTPiIOHOI0 (POpMaJIbHICTIO, aJie 3 MOAISIMU OCTaHHIX POKIB BOHU HAaOyJIM HOBOTO, BXKE
npaktuuHoro 3HadeHHsS. Y 2020 - manpemis COVID-19 B Vkpaini, a 3 2022 -
MOBHOMACILITA0HE BTOPTHEHHS 3yMOBHJIM BCE YACTIIIE 3BEPHEHHS IOPHUCTIB JI0 TUX
MTyHKTIB JIOTOBOPIB, sIKI MiCTHJIY TTOJIOKEHHS PO (opc-MakopHi oOcTaBuHU. He cekper,
10 B MeEpIIl MicAll BIHHU poOoTa IOpUANYHUX (PipM 37A€01IBIIOr0 KOHIEHTPYBalIacCh
HABKOJIO MUTaHb ¢ikcallii hopc-Maxopy, B3a€MO3B'S3Ky MDK HaCiKaMH BiHCBHKOBOL
arpecii Ta HEMOXJIMBICTIO BHKOHaHHS 3000B'i3aHb, OILIHKH CYJOBHX IEPCIECKTUB
BIIMIOBITHUX TI030BIB, MOB's13aHUX 3 (popc-MakopoM [3].

Biiina B Vkpaini, 6€3yMOBHO, € KJIACHYHUM MpUKIagoM (opc-Maxopy. Bona mae
BC1 HEOOX1JIHI O3HAKHU: HE3AJICIKHICTh BiJ BOJI1 CTOPiH, OCKIJIBKU € 30BHIIIHBOIO MOIIEIO,
Ha SIKy CTOPOHHM JIOTOBOPY HE MOXYTh BIUIMHYTH; HAJ3BUYANMHUI XapakTep — L€
MaclmTabHa Kpu3a, sSika Ma€ 3HaYHHI BIJIUB HA €KOHOMIKY, CyCIUIBCTBO 1 XKUTTS KOKHOI
JIOAWHU; HemnependadyyBaHICTh, apKEe ii MOYATOK 1 HACHIAKM Ba)KKO MependaduTy;
HEBIJBOPOTHICTh: TMiJ] Yac aKTUBHUX OOMOBMX i 0Oararo IIpoOIECIB CTarOTh
HEKOHTPOJIHOBAHINMH; HEMOXKJIMBICTh BUKOHAHHS 3000B's13aHb: BiifHA MOXKE TIPU3BECTH JI0
pyWHYBaHHS IHPPACTPYKTYpH, IepeOOiB 3 €IEKTPONOCTAYaHHSIM, JIOTICTUYHHUX MPOOIIeM,
110 YHEMOKJIUBIIIOE BUKOHAHHS JIOTOBIPHUX 3000B's13aHb [4].

Bapro 3BepHyTM yBary, Mo MiJ 4Yac All BOEHHOIO CTaHy (opc-Maxop
MMOBUHEH OyTH MMATBEPKCHUM. 3a3BHYail, JJI1 IBOT0 ICHYE cepTH(IKaT TOProBO-
npoMucioBoi mnanard. Hapaszi mnopanok oTpumaHHS cepTHU(IKaTy MaKCUMaJbHO
cupoienuit. [Ipote, ynpaBHEHAa CTOPOHA MOXKE 3allepeuyBaTd MPOTH MOCHJIAHHSA Ha
dbopc-Maxop HaBITh 3a HagBHOCTI ceprudikary. Toxk TOKyMEHTalbHI JIOKa3H
HEMOXJIMBOCTI BHUKOHATH JIOTOBIp uepe3 BIMCHKOBI [1i pPEKOMEHIyl 30uparu
HE3BAKAIOYM aHI Ha HAsSBHICTh cepTU(]IKaTy TOPrOBO-NPOMUCIOBOI TajaTd 4Yd Ha
3arajpHy 0013HAHICTh MO (HaKT POCIHCHKOT arpecii NpoTH YKpaiHu.

AHai3y10uM CyJ0BYy MPAKTUKY 3 MPUBOAY OLIHKHU cepTudikary rnpo Gopc-MaxxopHi
00CTaBMHM B SKOCTI JTOKa3y, CJiJi 3a3HAYUTH HACTyIMHE. Tak, BIAMOBIAHO JO CYAOBOI

MPaKTUKK cepTUu(iKaT He MOXKE 3aCBIAUYBaTH Popc-MaxOpHI OOCTaBUHM Ha MaiOyTHE.
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VY pa3si skmo ceptudikar npo Ghopc-MaxopHi 0OCTaBUHHM BUIAAHUN 010 OOCTaBHH, SIK1
HAa MOMEHT MOro BHJa4l TPUBAIOTh Ta NeEpioj [ii SKUX BCTAHOBUTH HEMOKIIMBO,
3asIBHUK, IMCJIA 3aKiHUYEHHS J1i TakuxX 00CTaBWH, MAa€ MPaBO 3BEPHYTHUCS IO TOPTOBO-
IPOMHUCIIOBOI MayiaTd YKpaiHW JJIsi  3acBIAYEHHA (POpC-MaKOPHUX OOCTaBHH 3a
NOJANbIINK Tepio] caMe 3 JHA, HACTYIHOTO 3a JIaTolo BHjaui cepTudikary 10 JHS iX
3aKiHYEeHHS. AHAJIOTIYHUI TPaBOBUN BHCHOBOK BUKIIAJCHHI B MOCTaHOBI BepxoBHOTO
Cyny Bix 01.10.2019 poky y cmpai Ne 805/385/17-a. Takum 4uMHOM, 3 TIEIO METOIO,
mo0 B TOJATBIIOMY JIOBECTH HEMOXXIWBICTh BUKOHAHHS IMBIILHO-TIPABOBOTO
3000B’s13aHHS CaM€ y 3B’A3KY 13 3allpOBAJKCHHSIM BOEHHOIO CTaHy, CTOPOHI JI0TOBOPY
PEKOMEHI0BAHO IPH MEPIII MOKIMBOCTI 3BEpPHYTHCS 10 TOProBo-MpoOMHCIOBOI MajdaTu
VYKpaiHu, a TakoK 3BEpPHYTHUCS TOBTOPHO MICIS 3aKIHYEHHS A1l TaKux oOCTaBHH [5].
Takox (opc-Makop—I0ToBIpHUI 3aci0 3axHCTy HJisi 3000B’s3aHOI CTOPOHU

VYopaBHeHa CTOpOHA MOcHUiaThcA Ha (Popc-MaKOpHE 3acCTepeKCHHs IpaBa HE Mae.
Hanpuknaz, nokymneus He MOKE 4epe3 BiHY BIIMOBUTHUCS Bl MPUUHATTSA TOBapiB B1J
npoAaBlsl. A OT MpojaBelb, IKUKA M030aBJIEHUH MOXIIMBOCTI OpPraHi3yBaTH Iepenady
TOBapy TMOKYIIIIO 4Yepe3 MOPYIICHHS JIOTICTUYHOTO JAHIIOra, 4d 4epe3 3yMUHEHHS
BUPOOHMIITBA, MOXKE TOocwiIatuca Ha Qopc-mMaxop [6 ]. OTxe, 3riIHO 3 YCTaJE€HOIO
MPaKTUKOIO, (POopCc-Ma)KOpHUMHU OOCTaBUHAMM BU3HAIOTHCS MOJI1, SKI € HaA3BUYAHUMU
Ta HemnependauyyBaHUMH, 30KpeMa 30poiHI KOH(IIKTH, aKTU Tepopu3My, OIOKalIH,
BiliChKOBa MOO1Ti3aIlisl, PEBOJIONIII, TEXHOTCHHI aBapii, CTUXIHI Juxa ToIo. ToproBo-
MIPOMUCIIOBA Majiata YKpaiHu a0o 1i perioHajbHi NPECTaBHUIITBA MAIOTh IOBHOBAXKCHHS
3aCBIUyBaTH Taki OOCTAaBUHM Ta BUJAABaTH BIAMOBIAHMM cepTudikar. BificbkkoBa arpecis
P® mporu VYkpainu, ska Tpuae 3 24 mororo 2022 poky, odimiiiHO BU3HaHA (opc-
MaKOPHOIO 0OCTaBUHOIO, IO MOXKe OYTH MiJICTABOIO SIK JIJIsl 3MIHM YMOB JJOTOBOPY, TaK 1

JUTSI TIOBHOTO 3BUILHEHHS Bl HOr0 BUKOHAHHS.
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I[OJI0 MTPABOBOI'O PEI'YJIIOBAHHS E — HOTAPIATY B YKPAIHI

Masyp b. M.

HaykoBuii kepiBHUK: K.10.H., fo1l. O. B. Crapuyk

AHoTania: CTarTs NPUCBSYCHA aHAJI3Y BIIPOBAKEHHS €IEKTPOHHOTO HOTapiary

B YKpaiHi K CKJIaJ0BO1 3arajbHoi IUQpoBi3alii mpaBoBoi cucreMu. [IpoananizoBaHO

KJIIOYOBl €TalM CTAHOBJIEHHS €JEKTPOHHOTo HoTapiaty. Okpemy yBary HIpHJIIICHO

3aKOHOAABYUM 1HIIIaTUBAM IIIOI0 MOETAIHOTO 3alpOBa/KeHHA C€AMHOI JepKaBHOI

eJIEKTpOHHOI cucteMu E-HoTapiary. BusHaueHo ckilagHUKy Jitodoi cuctemu E-HoTapiaty

Ta HaroJIOIMIEHO Ha BAXJIMBOCTI IOJAAJBIIOr0 pe(opMyBaHHS 3aKOHOAABCTBA IS

3a0e31eueHHs MOBHOIIHHOTO (DyHKII1OHYBaHHS €JIEKTPOHHOTO HOTapiary, 0 COPUITUME
MIJBUILIEHHIO IOCTYIMHOCTI, 3py4YHOCTI Ta MPO30POCTI HOTAPIATbHUX TTOCIYT.

KuarwuoBi ciaoBa: Horapiat, nudpoBizamisa, iH(QopMaliiHi  TEXHOJIOrI,

pedopmyBaHHS.

Cporogni B VYKpaiHi, SIK 1 B LUIOMY CBITI, MOXXHa CIIOCTE€pIraTl HEBTOMHE
YIOCKOHAJIGHHS 1H(OpMAIIHHUX TEXHOJOTIH, SIKe € JNOTHYHHM Maike 10 ycix chep
KUTTS — IK OCOOMCTHUX, TaK 1 MyOnm4HO-NpaBoBUX. He BUHATKOM cTana 1 mpaBoBa cucTeMa
— 32 OCTaHH1 POKM BOHA 3a3Haja JIeSIKUX 3MiH, MTOB’3aHUX 13 3HAYHOIO LU(PPOBI3ALIEIO
noCJIyr. AKTHBHE (YHKUIOHYBaHHS cucTeMu «EnekTpoHHuMil cym», cucremu
B1/ICOKOH(DEPEHII3B’ I3KY Y CyAaX, MAaCOBE BUKOPUCTAHHS €JIEKTPOHHOIO MIJIMKUCY — BC1 111
3MIHM CBIYaTh PO Bce OUIbINE BIPOBAIKECHHS JIEP)KABHUMU CTPYKTYpamMu JIOCATHEHb
TeXHIYHOTO Tporpecy. He oMuHae Taka nmudposizailis 1 HOTapiar, SK OJWH 1HCTUTYTIB
MPaBOBOi CUCTEMH, 110 € TAPAHTOM OXOPOHU Ta 3aXUCTy MpaB 1 3aKOHHUX IHTEPECIB
YYaCHHKIB ITUBUILHOTO 000poTy. Came eJeKTPOHHHI HOTapiaT BUCTYNAE OJHIEIO 13
CKJIaJIOBUX pe(dOopMyBaHHSI HAIllOHAJILHOTO HOTapiaTy 3 METOK MOETHAHHS TPaAUIIIHHUX
HOTapiaJIbHUX (DYHKI1HA T4 HOBITHIX TEXHOJIOT1H.

[TepuroueproBuM KpOKOM JI0 3alPOBAKEHHS CHUCTEMHU €JIEKTPOHHOTO HOTapiary

ctaio orojiowmeHHss HorapiansHoto [lanaroro Ykpainu B uepBHi 2017 poxy Konuemnii
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pedopMmyBaHHs HOTapiaTy, sika mependadalia OHOBJICHHSI Ta JIOMOBHEHHS HampsMiB
PO3BUTKY Cy4YaCHOTO YyKpaiHChKOro HoTapiary. OZHUM 3 TOJIOKEHb 3alpONOHOBAHOI
Konuernii Oys10 CTBOpEHHS €JIEKTPOHHOTO PEECTPY BUMHEHHS HOTapianbHUX i [1].

AKTyalbHICTh 3alpOBa/HKEHHS €JIEKTPOHHOIO HOTapiary MiATBEPIKYEThCS 1
HOpMaMH HalllOHAJIBHOTO 3akoHOAaBcTBa. Tak, B Ykasi IIpesmmenta VYkpainm «IIpo
3aX0u MIOAO MPOTHUIIl peraepcTBY» [2] 3a3HA4€HO TPO HEOOXITHICTH CTBOPCHHS
€IMHOTO €JIEKTPOHHOTO PEECTPY HOTaplalbHUX M1 3 METOI0 3a0€3MeYeHHS] HAJIeKHOTO
3aXUCTy IEPKaBOIO CyO’€KTIB MpaBa BIACHOCTI 1 TOCTIOAPIOBAHHS.

Bapto, Takox, 3BepHYTH yBary Ha 3aKOHOIPOEKT «IIpo BHECEHHS 3MiIH JI0 IEIKHX
3aKOHOAABYMX aKTIB YKpaiHW IIOAO YAOCKOHAJIEHHS PEry/IIOBaHHS HOTapialbHOL
TISTBHOCTIY, 3apeecTpoBanuil y BepxosHiit Pani 10 wepBHs 2021 p. mig Ne 5644, skum
nepeadoadeHo 3arnpoBaKEHHs €JIEKTPOHHOIO HoTaplaTy B YkpaiHi. Lleil 3akoHOIpOeKT
BHU3HAUa€ €JIEKTPOHHY CUCTEMY HOTapiary sk Jep>KaBHY aBTOMAaru30BaHy 1HPOpMaLIiHy
CUCTEMY, TIpU3HAYEHYy IS 300py, HAKOMUYEHHS, OOpOOKH, 30€peKeHHS, 3aXUCTy Ta
BUKOPHUCTAHHS BIIOMOCTEH MI0/I0 HOTApialibHOI MISIILHOCTI Ta 3a0€3MeUeHHs yCiX BU/IIB
1H(opMariitHo1 B3aemo/li (00MiHy). OKpIM IIBOTO 3aKOHOMPOEKTOM BUIIJIEHO CKJIAOBI
YaCTUHU EJIEKTPOHHOTO HOTAaplaTy: EJIEKTPOHHUN HOTaplajdbHUN apXiB, €IEKTPOHHUI
peecTp HOTapiadbHUX JA1H, €JIEKTPOHHE poOoU€e MicClie HOTapiyca.

Sk maronomye A. B. JIuna-bapceka, 1e craso me oqHuM KPOKOM J0 CTBOPEHHS B
VYkpaiHi HOTapiary, 1o BiJMOBIAa€ MI>KHAPOIHUM HOpMaM [3].

KitouoBUM KpOKOM y HampsiMi BIpoBajkeHHA E-HoTapiary € NpUAHSTTA
[loctanoBu  KabGinery  MinictpiB  Ykpainu  «Jleski  muTaHHS — peanizarlii
EKCIEPUMEHTAIBHOIO MPOEKTY LIOF0 MOETAHOTO 3alpoBaKeHHS €IMHOI J1ep>KaBHOI
elneKkTpoHHO1 cucteMu E—wHortapiaty» Ne 1444 [4], sxa BKIOYa€ Taki KPOKHU IIO0
nudpoBizallii HoTapiaTy B YKpaiHi: 1) CTBOpPEHHS OHOBJICHHX EJIEKTPOHHHUX PEECTPIB
(CnankoBoro peectpy, €EIMHOTO peecTpy AOBIpeHOCTEN, CAMHOTO PEECTPY CHEIllaTbHUX
ONaHKIB HOTaplajJbHUX JIOKYMEHTIB), €JEKTPOHHOTO poOOYOro Miclisi HOTapiyca Ta
CJIGKTPOHHOTO PEECTPY HOTaplalbHUX 1N SIK €IUHOTO JEP>KaBHOTO PEECTPY, SKUN

3a0e3reuyBaB OM peecTpallito Ta 00K BAMHEHUX HOTapiadbHUX JI1H, a TAKOXK 30epiraHHs,
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3aXHCT, MOIIYK 1 IEPErIs ] BIAMOBIIHUX BIJOMOCTEN; 2) MoJiepHi3allist €IUHOTO PEECTPY
HOTAap1yCiB 1 CTBOPEHHS Ta BIPOBAHKEHHSI €JIEKTPOHHOTO HOTAPiadbHOTO apXiBY, & TAKOXK
MOJIEpHI3aIlisl €JIEKTPOHHOTO poOOUYOro MICIsl HOTapiyca Ta EJIEKTPOHHOIO PEECTPY
HOTapiaJdbHUX JI1i; 3) CTBOPEHHSI Ta BIPOBAKEHHS €ICKTPOHHOTO KabiHETYy KIII€EHTa Ta
BBEJICHHS B €KCIUTyarTarlito CIMHOI Jep)KaBHOI €JIeKTPOHHOI cucteMu E-HoTtapiaty [5].

Peanizariss mpo€ekTy, 3TiIHO 3 TOCTAaHOBOIO, Ma€ HAa METI BUSBUTH Ha MPAKTHUII
HEJOJIIKHU, K1I0ep3arpo3u Ta TPYAHOI, 3 SKUMU CTUKATUMYThCS SK HOTaplyCH, TaK 1
0co0H, sIKI 3BEpHYTBCS MO HUX 32 BUMHEHHSM HOTapiaJbHUX Jii.

ExcrieppuMeHTaIbHUN MPOEKT OTPUMAB UYMMAJI0O KPUTUKHU Ta 3ayBa’KEHb, K BiJl
MPaKTUKYIOYMX HOTapiycCiB, TaK 1 BiJ HAYKOBIIIB Ta BUEHUX, OJIHAK HE3BAKAIOUW Ha IIE,
peanizaiiio Horo Oyyno MpoaoBkeHO, Ta B Mexkax 1poro 01 jmumus 2022 poky KabGiner
MinictpiB Ykpainu mnpuitHsaB noctaHoBy Ne 745 «IIpo 3arBepmxkenns [IpaBun
(dbopMyBaHHS Ta MPOBEJACHHS NEPEBIPKM HOTAplajJbHOTO JTOKYMEHTA 3 EJIIEKTPOHHUM
ineHTudikaropom» [6], sika Bu3Ha4ae npoueAaypy (GopMyBaHHA B €IMHIN AeprKaBHIM
CJIEKTPOHHIM cucTteMi E-HOoTapiaTy HOTapiaJbHOTO JOKyMEHTa 3 E€JIEeKTPOHHUM
11€HTU(IKATOPOM, a TaKOXK NPOLEAYpPY IPOBEIECHHS HOro IMEpPEeBIPKH HOTaplycami,
opraHamMu JICp>KaBHOI BJaJHM, OpraHaMHd MICIIEBOTO CaMOBpPSIyBaHHS, I1HIIUMHU
3ainTepecoBannumMu ocodbamu (m. 1 IlpaBwi). OngHak, cTaHOM Ha ChHOTONHI, Il JiBa
JOKYMEHTH BTPATHJIA YUHHICTb.

KpaiiHiM 3aKOHOJITaBYMM aKTOM, SIKHI PETYIO€ 3aCalHNYl OCHOBU BITPOBAIKEHHS
€JIEKTPOHHOTO HoTapiaTy € nocraHoBa Kabdinety MinictpiB Ykpainu Big 29 rpyaus 2023
poky «IIpo gesiki mutanHs QyHKIIIOHYBaHHS €IMHOI JEP>KaBHOI €JIEKTPOHHOI CUCTEMU
E-norapiaty» [7], sikoro ypsa aopyuuB MiHICTEpCTBY IOCTHINT Ta MiHICTEPCTBY
nudpoBoi Tpanchopmarlili 3abe3neuntH 1HOOPMAIIMHY B3a€EMOIII0 MDK CIUHOIO
JIEp’)KaBHOIO  €NIEKTPOHHOIO cuctemMoro E-HoTtapiary Ta €auHHM JIepKaBHUM
BEOMOPTAIOM €IIEKTPOHHUX TOCITYT 3 BHKOPHUCTAHHSM 3aC00IB CHCTEMH EJIEKTPOHHOI
B32€EMO/IIT JIEp>KaBHUX €JIEKTPOHHUX 1H(POpMAIIHUX pecypCiB.

Bapro 3a3Haunth, MO Ha CHOTOAHI CKJIQJHUKaAMU cuCTeMH E-HoTapiary e:

€JIEKTpOHHE pobOoYe MICIle KOpPUCTyBada; €JICKTPOHHUN HOTaplalbHUM  apXiB;
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€JICKTPOHHUN PEECTp HOTApialbHUX J1H; €AMHUN PEECTP NOBIPEHOCTEH; €IMHUIN PEeECTpP
HOTap1yCiB; €EIMHUHN PEECTP CIeIiaIbHUX OJIaHKIB HOTapiaJlbHUX JIOKYMEHTIB; CIIaIKOBUI
peectp. I sk 3ayBaxye M.C. JlonuHcbka, VYKpaiHa BHOEBHEHO i€ MO IUISIXY
3anpoBa/keHHsT E-HoTapiary, OCKUIBKM YOTUPU HOTO CKJIAJAHUKU — €IUHI pEeecTpu:
HOTapiycCiB, JOBIPEHOCTEH, CIIEIIaTbHUX OJaHKIB JOKYMEHTIB Ta CIaIKOBUN PEECTP yiKE
J1I0Th, X04a MOTpedyIoTh pepopMyBaHHs Ta MoaepHizallii [8].

OTxe, BBEJICHHS €JIEKTPOHHOTO HOTAplaTy € J0CTaTHbO BAXKIIMBUM Ta HarajabHUM
MMUTAHHSM, SKE TIOTPeOy€e SKOMOTa MIBHMIOTO BTIJICHHS Y JKUTTS, aJ)Ke HOTO TOJIOBHOIO
METOI0 € TMIJBUIIEHHS 3PYYHOCTI Ta 3pPO3YMLIOCTI HOTapianpHOTO mporecy. OnHak,
npoiiec pedopMyBaHHs MOTpeOye BHECEHHS 3MiH B 3aKOHOAABCTBO MPO HOTapiart, 100

3aMpOBAIKEHHS] CUCTEMHU €JIEKTPOHHOTO HOTapiaTy BiOyJIOCs Y HalOImKuuii yac.
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MAZUR B., STARCHUK O. REGARDING THE LEGAL REGULATION
OF E-NOTARY IN UKRAINE

The article is devoted to the analysis of the implementation of electronic notary in
Ukraine as a component of the general digitalization of the legal system. The key stages
of the development of electronic notary are analyzed. Special attention is paid to
legislative initiatives for the phased introduction of the Unified State Electronic System
of E-Notary. The components of the current E-Notary system are identified and the
importance of further reforming the legislation to ensure the full functioning of electronic
notary, which will contribute to increasing the accessibility, convenience and
transparency of notary services, is emphasized.

Key words: notary, digitalization, information technologies, reform.
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IOPUJINYHI OCOBJIMBOCTI AISIJIbHOCTI IHTEPHET MATA3ZHUHY
B YKPAIHI

. B. lepkau

HaykoBwuii kepiBHUK: K.10.H., g01. O. II. l'epacumuyk

AHoranii: Y nmaHiif ctarTi 3MIMCHEHO aHalli3 3aKOHOJABYOi 0asW, IO PETYII0E

JISUTbHICTh IHTEPHET-Mara3uHy B YKpaiHi Ta aKIIEeHTOBAHO yBary Ha OCHOBHI MPaKTUYHI
poOJIeMH, 110 BUHUKAIOTH Y MPOIEC 3A1ICHEHHS IHTEPHET-TOPT1BIII.

Kurouosi cioBa: [T-npaBo, iHTepHET-Mara3uH, €JIEKTPOHHA KOMEPIIisl, IHTEPHET

TOPT1BIISL.

Ha choromHimHiii IeHb IHTEPHET-MEpEeKa OXOIUIIE Maibke yci chepu JHOICHKOT
JISTTBHOCTI, BKJIFOYAIOUYU: MOOYT, po3Baru, KOMYHIKAI[II0 Ta HaBiTh poOOTy. 3a JaHUMU
Datareportal: Digital 2024: Ukraine Ha mouarok 2024 poky B Ykpaini HamiuyBasocs 29,64
MUTbHOHA KOpHCTyBadiB iHTepHeTy [1]. Ha Moe mepekoHaHHs, BIANOBIAHA KUIBKICTH
KOPUCTYBaulB IHTEPHETY MOB’s13aHa 3 IHTEHCUBHUM PO3BUTOK LU(PPOBUX TEXHOJOTIN Ta
I POBOTO CepeIOBHIIA.

Bonnouac, ctpiMkuii po3BUTOK HUQPPOBOTO CEPEIOBUINE BCe-Oible 3abe3rmeuye
HAC MOKJIMBICTIO 3/1MICHIOBATH TOCIIONAPCHKY AISUIBHICT Y OHJIAMH PEXUMI.

Ha nymxy Bpy6neBchka-Mictona K.M. cycniabCTBO SIK HIKOJIM PaHIIe HAMAra€ThCs
BUTpAYaTH CBiM Yac 3 KOPUCTIO 1 OJHUM 13 CIIOCOOIB palliOHAILHOTO BUKOPUCTAHHS Yacy
€ KyMiBJS TOBapiB y IHTEpHET-Mara3vHax Ha IMPOTHBAry BIJBIIYBAaHHIO TPATUIIAHUX
MarasuHiB [2, ¢.45].

HemoxxnuBo He mMOroguTHCs 13 JaHUM TBEPIKCHHSIM, OCKUIBKM Ha ChOTOJHI
IHTEpPHET-Mara3uHu € OAHIEI0 13 HAUMOmUpeHImMX (GopM eIeKTPOHHOI KOMEpIIii, 110
noeHye B coOl KOMYHIKallliHI, JOTOBIPHI Ta IUIATIkHI Tpouecu B HUPPOBOMY
CepeOBUIII.

EnexTpoHHa koMmepilisi BKIIOYA€ BCl BUAM TOCMOAAPCHKOI MISUTBHOCTI, 30KpeMa
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€JIEKTPOHHY TOPTIBIIIO (KYHIBIIO-MPOAAXK Ta peaii3ailito TOBapiB), HaIaHHS MOCIYT TOIIIO,
32 YMOBH, SIKIIIO Taka JMIsUIbHICTD 31ACHIOETHCS TUCTAHLIMHUM IUISIXOM 32 JOIOMOTOI0
1H(pOpMaIITHO-KOMYHIKAIlIHHUX TEXHOJIOTIH. [3, ¢.282]

Pazom 3 THM, HEOOXIAHO 3a3HAYUTH, IO MPABOBE PEryNIOBaHHA IU(POBOTO
CepeoBHILE 3a0€3MeuyEThCs BIIHOCHO HOBOIO raiy33io - [T-mpaBom.

3 naHuM TBEpIKEHHS U morokyeThes nmpodecop ABopcrka O. C., sika Bkazye, 0
IT npaBo — 11e Hacammepen ocoOrBe (PyHKIIIOHYBAHHS ITPABOBUX HOPM PEATBHOTO CBITY
y mudpoBoMy cepenoBuli. [4, c.14].

Takum 4MHOM, MOXHA 3pOOUTH BUCHOBOK, 1[0 €JIEKTPOHHA KOMEPLIS € OAHUM i3
€JIEMEHTIB, 5Kl peryntoroTbes [T-npaBom.

Pazom 3 THM, HEOOXIOTHO 3a3HAYMTH, IO EJIEKTPOHHA KOMEPILIS MOCTIIHO

po3BuBaeThcs. 3a nanumu SellersCommerce mo0anbHI TPOAAXKI €JIEKTPOHHOI KOMEPITii

CTaHOBUTUMYTH 6,86 TpiH nonapiB CIIIA y 2025 pori, mo Ha 8,37% Ouibiie, Hixk y 2024
porti. [Tponaxi npomosxkats 3poctatu Ha 7,8% B nepiof 3 2025 no 2027 pik 1 1OCIATHYTh
8 Tpnu nmonapis CIHA nmo 2027 pokxy. 3pocTtaHHsi OUIBII HIK Yy 2 pa3d MOPIBHSHO 3
¢13uuHrMH Mara3uHamu. Lle cBiAUnTb Ipo Te, M0 eIEKTPOHHA KOMEPIis CTa€E BCe OUTbIIT
BHT1IHUM BUOOPOM JIJIs1 KOMIIAHIH 110 BChOMY CBITY. [5]

[Tpu oMy, MUTAHHS MPABOBOTO PETYIIOBAHHS E€IEKTPOHHOI KOMepllii Oepe cBii
noyatok e 3 noyatky 2000-x pokis. Jlo npukiangy, Jiepy CBITOBOTO PUHKY 3 MUTaHHS
enekTpoHHoi komepiiii Ttaki, sk CIIIA Tta €Bpoma posmodanu 3AIHCHIOBATH Take
PETYIIIOBAaHHS HACTYITHUMH HOPMATHBHO-TIPABOBHUMH aKTaAMHU:

1.€Bponeiicbkuii co103 - lupextura 2000/31/€C €Bponeiickkoro napjiaMeHTy Ta
Pamu "lIlpo nesiki mpaBoBl acmeKTd 1HPOPMAIIHHUX TOCIYT, 30KpeMa, €JIEeKTPOHHOI
KOMeplii, Ha BHYTpimiHboMY puHKY" ("JlMpekTuBa mpo eneKTpoHHY KoMmepilito') Bia 8
yepBHs 2000 poky;

2. CHIA — 3akoH npo eJIeKTPOHHI MAMUCH B ITI00aIbHIN Ta HalllOHAIBHIN TOPTiBIII
(ESIGN Act, 2000); € nunauii 3axoH 1po enektpoHHi Tpanzakiii (UETA, 1999);

HeoOxigHO BiI3HAUWTH, IO PO3BUTOK IPABOBOTO PETYIIOBAHHS EJIEKTPOHHOT

KOMepIlii B YKpaiHi po3moyaBcsi IMi3HINIE HK y 3rafaHux Buille kKpaiHax. OCHOBHUMU
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HOPMATUBHO-TIPABOBUMHM aKTaMH, SKI PEryIIOI0Th ISUTBHICTh 1HTEPHET-Mara3uHiB B
VYkpaini € [{luBuibHMI Kofieke YKpainu Ta 3akoHu Ykpainu: «IIpo enekTpoHHy KOMepILioy,
«3axucT mpaB croxkuBauiBy, «[Ipo BIANOBINANBHICTH 3a IMIKOAY, 3aBIaHy BHACIIJIOK
nedexry B mpoaykiii», «IIpo 3abe3nedyeHHs (yHKIIIOHYBaHHS YKpPaiHChKOI MOBH SIK
nepxaBHOI», «[Ipo pexmamy»;

Ananiz 3akoHy VYkpainn «lIpo enekTpoHHY KOMEpIi0» BH3HAYa€, IO MpU
TisbHOCT1 [HTEpHET-MarasuHy B 3arajbHOMY BUIBHOMY JIOCTYIl JiJIi HEOOMEKEHOTO
KoJia 0ci0 Mae OyTH po3MillieHa neBHa iHpopMarlis, a came:

® [I0BHE HaliMEHYBaHHs IOPUIUYHOI 0cOOM abo Mpi3BHUILE, 1M s, 110 0aTHKOBI (i-
3UYHO1 0COOU - MiANPUEMIIS;

® MiCI€3HAXO/KEHHS I0pUINYHOT ocobu abo Miciie peecTpaliii Ta Miciie GhakTH-
YHOT'O MPOKUBAHHSA (P13UYHOT 0OCOOH - MIITPUEMIIS;

e ajpeca eJIEKTPOHHOI MOIITH Ta/abo ajpeca IHTEpHET-Mara3uHy;

e ineHTU(IKAIMHUN KO JJIsl IOPUIUYHOT 0coOU a00 peecTpalliiHuii HoMmep 00-
JKOBOI KapTKH IUIATHUKA MOJATKIB JUIsl (P13UYHOI OCOOU - MIANPHUEMIL, a0
cepis Ta HOMep nacnopTa A (G13UIHOI 0COOU - MIANPHUEMIIS, KA Yepe3 CBOI
pEeNiriifHi TepeKOHAHHS BIIMOBUIIACS BiJl IPUUHATTS PEECTPAIIITHOTO HOMEpa
00J11IKOBOT KapTKH IJIATHUKA MOAATKIB Ta 0(iliiiHO MOBiOMUIIA PO 1€ BIAMO-
BIJIHMH TI0JIaTKOBUM OPTaH 1 Ma€ BIIMITKY B TACIIOPTI;

® BIJIOMOCTI IIPO JIIIEH3110 (cepisi, HOMEp, CTPOK Jii Ta JaTa BUAd1), SIKIO TOC-
nojapchKa MisUTbHICTb MiJIATAE JieH3yBaHHIO;

® [10/I0 BKJIFOUEHHS MOJATKIB Y PO3PAXyHOK BapTOCTI TOBAPY, POOOTH, MOCITYTH
Ta, y pa3i JOCTaBKH TOBapy, - iHGopMallis Ipo BapTiCTh A0CTaBKH; [6]

Kpim Ttoro, icHyrTh 0COOJMBI BUMOTM CTOCOBHO iH(opMaillii, sIKy MHOBUHEH
orpuMatu CriokuBady, KyIylouu TOBapH, yepe3 iIHTepHeT-Mara3uH. Tak, 10 TpuKiIagy 9.2
ct.13 3akony VYkpainu «[Ipo 3axuct mpaB CHOXKMBadiB» TNepeadadeHo, IO MpHU
npuaOaHHI TOBAapy Ha BijcTaHi (depe3 [HTepHeT) CoKMBay Mae MpaBo 3HATH:

e HaliMEeHyBaHHs TPOJIaBlisl (BUKOHABIIS ), HOTO MICLIE3HAXOIKEHHS Ta OPSAI0K

MPUIHATTS IPETCH31H;
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® OCHOBHI XapaKTEPUCTUKH MPOTYKIIii;

® I[iHY, BKJIIOUAIOYH IJIATy 3a IOCTaBKYy T4 YMOBU OILIATH;

e TapaHTiiiHi 3000B’A3aHHA Ta MOCIYTH, IOB’S13aH1 3 yTPUMAHHSIM Y1 PEMOHTOM
MIPOJTYKITii.

® {HIII YMOBH IIOCTaBKH a00 BUKOHAHHS JOTOBOPY;

e MiHIMaJbHY TPUBAIICTH AOTOBOPY, SKIIO BiH nepeadayae mepioanyHi nocra-
BKH IIPOJYKIIiT a00 MOCIYT;

® BapTICTh CJICKTPOHHUX KOMYHIKAIIMHUX MOCIYT, SKIIO BOHA BIAPI3HIETHCS
B1Jl [PAHUYHOTO Tapuy;

® [IepioJ MPUUHATTS MPOIO3HIIIN;

® TIOPSIIOK PO3ipBaHHs T0TOBOPY. [7]

Heo0xiaH0 3ayBaXUTH, IO BIANOBIAHA IHPOpMALisi TOBUHHA OyTH BiZOOpakeHa Ha
caiiTl IHTepHET-Mara3uHy abo JOHECEHa J0 MOKYIIL TOBapy A0 MOMEHTY O(OPMIICHHS 3
OCTaHHIM 3aMOBJICHHS Ha TOBap.

Yactunoro 1 ¢1.205 LK Ykpainu BCTaHOBIIEHO, 110 MPABOYMH MOKE BUMHATHCS YCHO
ab0 B MUCHMOBIH (erexkTpoHHii) dhopmi. Bonnouac, 4.1 ¢1.207 LUK Vkpainu Bu3Ha4€HO,
110 IPABOYMH BBAXKAETHCSI TAKUM, 1[0 BAMHEHU y TUCbMOBINA (POPMI, SKILO HOTO 3MICT
3a(hiKCOBaHUM B OTHOMY a00 KIJTBKOX JJOKYMEHTax (y TOMY YMCJIi eJIEKTPOHHUX). [8]

OpHuM 13 BapiaHTIB YKJIAJEHHS JOTOBOPY 3 CIOXHBAaue€M B IHTEPHET-MarasuHi €
PO3MILIEHHS Ha CalTI MarazuHy J10roBopy MyOmiuHoi opepTu.

Bignosigno no 4.1 ¢1.633 11K Ykpainu BcTaHOBIICHO, 110 MyOJIIYHUM € JIOTOBIp, B
AKOMY OJIHa CTOPOHA - MIANpPHUEMEIh B3sla Ha ceOe 00OB'SI30K 31MCHIOBATH MPOJAK
TOBapiB, BUKOHAHHsS pPoOIT ab0 HaJaHHS MOCIYr KOXXHOMY, XTO JI0 HEI 3BEPHETHCA
(po3npiObHa TOPTriBis, MEPEBE3EHHS TPAHCIIOPTOM 3arajbHOTO KOPUCTYBAHHS, MOCIYTH
3B'3KYy, MEAUYHE, TOTEJIbHE, OAaHKIBChKE OOCITYyrOBYBaHHS TOIIO). [8]

VY 3B’3Ky 3 IUM, BJIACHUK IHTEPHET-MarasuHy MO)Ke€ He YKJIaJaTH OKPEMO JOTOBIp
100 KOXKHOI omeparii, a CTBOPUTH MNepeayMoBU 3a AKX CHoXXuBau OTPUMYE BCIO
iH(dOopMallio 00 YMOB MPUJAHHS TOBapiB B TAKOMY Mara3uHi Ha BIJAMOBIJHOMY BeO-
CauTi.
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[Tpu nbomy, u.4. cT.11 3akony Ykpainu «IIpo enexkTpoHHy KOMEPIIito» nepeadadeHo,
110 TIPOTIO3UIliSA YKJIACTH €JIeKTPOHHMM J0ToBIp (0depTa) Moxke OyTH 3po0iIcHa MIITXOM
HAJCWJIAHHS KOMEPIITHOTO €JEKTPOHHOTO MOBIJOMJICHHS, PO3MIIICHHS MPOMO3HIIii
(odeptn) y Mepexi [nTepHer abo iHIIMX 1HGOPMAIIHHO-KOMYHIKAI[IHHUX cUcTeMax. [6]

Yacturow 1 ¢1.640 IIK Vkpainu BCTaHOBIIOETHCS, IO JOTOBIp € YKIAJACHUM 3
MOMEHTY OfIep»aHHs 0C00010, sIka HAaIpaBHJIa MPOIMO3HUIIiI0 YKIACTH AOTOBIP, BIAMOBIII
PO MPUMHATTS I11€1 MPOMNo3uIlii. [8]

Oco6nuBy yBary citiji 3BepHYTH Ha T€, 1110 3rojia MOKYMI 3 BiATIOBITHUMH YMOBaMHU
0TOBOPY odepTr MOBUHHA OyTH YITKO 3adikKcoBaHa, IO SK MPABUIO 3M1HCHIOETHCS
TEXHIYHUM PIIIEHHSM Ha caMOMy BeO-caiiTi. Hanpuxnao: nokyneysb He modice npuobamu
moeap 6e3 npocmasienHs 2al04Ku 3 O3SHAUOMAEHHAM NOMIMUKY KOHpIOeHyiunocmi ma
002080pom nyoniunoi ohepmu.

BignoBigHi mpaBoBI MEXaHI3MU JI03BOJISIIOTH 3a0e3MeunTi OallaHC AOTPUMAHHS
3aKOHHUX TpaB Ta iHTepeciB CroXuBaya IHTEpHET-Mara3uHy, a TakoX yOe3nmeuuTu
BJIACHUKA TAKOTO MarasuHy Bij HeqoOpocoBicHUX i CroKHUBaviB.

Cnin BigzHauuty, mo npodecop Ilerpynkor A.B., ta acnipantu Cupotko M.B. 1
TpoiinikoB B.B.y cBoiif po00Ti BKa3aau Ha MEBHY MPOOJIEMATHKY, KA MOKE BUHUKHYTH
B PE3yJIbTAT] YKIAJACHHS SJIEKTPOHHOTO JIOTOBOPY, 30KpeMa BOHU 3a3HA4MIIN: «IIpome, y
y. 2 cm. 11 yvoeo oac 3axomny (3akony Ykpainu «IIpo eleKTpoHHY KOMEpILIIO»), sKa
8CMAHOBIIOE 000AMKOBI YMOBU €NeKMPOHHO20 002080pPY, HE BUIHAYEHO OKPEMO20
NYHKMY WO000 BION08I0ANbHOCII NOCMAYANbHUKA NOCAY2 NPOMIJHCHO20 XAPAKMeEP)Y.
Ipuyunoro yvozo, tMo8IpHO, € Me, Wo 3a C80IM NPABOBUM CIAMYCOM MAKUU CY0 '€Km He
€ CMOPOHOI0 eNIeKMPOHHO20 002080PY, W0 YKIA0AEMbCa Y chepi eneKmpoHHoi komepyii,
ma, 6i0N0BIOHO, 8Csl BIONOGIOANLHICIb 3 MEXHIYHI NPOoOIeMU, NOB SA3AHI 3 BUKOHAHHAM
VMO8 eleKMPOHHO20 002080PY, MAE NOKIA0AMUC HA ¢V0 €KMa 20Cno0apro8ants, wo €
CMOPOHOI0 002080pY. Budaemuvcs, wo 0na 3abe3nevenHs: HANeNHCHO20 3aXUCM) Npas
CROJICUBAYI8 MOBAPIE ma nociye y cepi erekmpoHHoi Komepyii HeobXiOHO YMOYHUMU
Y10 0emaJio 8 eNeKmpoOHHOMY 002060pix» 3, ¢.284].

PazoM 3 TuM, ICHYIOTH cCHelllajibHI HOPMAaTUBHO-TIPAaBOBI BHUMOTH IOJAO MOBH
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iHTepdeicy Ta 3aXUCTy MEPCOHAIBHUX JIAaHUX Ha BEO-CailTl IHTepHET-Mara3uHy.

Tak, no npukmaay BianoBiaHo 10 4.2 ¢T.30 3akony Ykpainu «IIpo 3abe3nedyeHHs
(GyHKIIIOHYBaHHS YKpPaiHChKOi MOBH SIK JIepKaBHOI» mepeadadyeHo, Mo MiANpHEMCTBA,
yYCTAHOBHM Ta oOpraizaiii BCiXx (gopM BiaacHOCTi, (i3U4dHI OCOOM - MIAMPUEMII, 1HIII
Cy0’€KTH TOCHOJApIOBaHHs, [0 OOCIYTOBYIOTh CIOXKHBadiB (KpIM BHIIAJKIB,

BCTAQHOBJICHUX YAaCTUHOIO TPETHOIO II€] CTaTTi), 3AIMCHIOITh OOCIYrOBYBaHHA Ta

HaJal0Th 1HPOPMAIIiIO TTPO TOBAPH (ITOCIYTH), y TOMY YUCI1 yepe3 IHTEpHET-Mara3uHu Ta
IHTEpHET-KaTaJloTy, JEpKaBHOIO MOBOIO. [HQopmalisi JIep:kaBHOIO MOBOIO MOXKeE
nyOIroBaTHCS THITUMU MOBaMHu. [9]

TakuM yuHOM, JIJIi KOpUCTyBaya B YKpaiHi, HE3aJekKHO BiJ] 0OpaHOi HUM MOBH
MpOTpaMHOro 3a0e3IeUeHHs MPU BBEJCHHI B aJpecHUM psIok BeO-Opayszepa ajpecu
JIOMEHHOTO 1MEH1 BeO-CaiTy, TOJIOBHA CTOpPIHKA TAKOTO CAlTy MOBUHHA BiIKPUBATHCS
YKpPalHCHKOIO MOBOIO.

Kpim Toro, 4.1 ct.14 3akony Ykpainu «lIpo enekTpoHHY KOMEPIIi0» BCTaHOBJIEHO,
0 BHUKOPUCTAHHS NEPCOHAIBHUX JaHUX Y cQepl EJIEeKTPOHHOI KOMepLii Moxe
3MIACHIOBATHUCS Y pa3l CTBOPEHHS CyO’ €KTOM €JEKTPOHHOI KOMEpLIi YMOB JJI 3aXUCTY
TaKuX JaHWX. YYacHUKH BITHOCHMH y cdepl eneKTpoHHOi Komepilli 3000B’s3aH1
3a0€3MEeUUTH 3aXUCT TMEPCOHAIBHUX JaHUX, [0 CTAJIA IM BIOMI 3 €JIEKTPOHHHX
JOKYMEHTIB (TIOB1IOMJIEHb) 1]l YaC BUMHEHHS €JIEKTPOHHUX MPABOYMHIB, Y MOPAJIKY,
nependadeHomy 3akoHoM Ykpainu "IIpo 3axuct nepconanbHux ganux" [6]

TakuMm 4YWHOM, BIJMOBIJHMX HOPM IOBHHHI JIOTPUMYBAaTHCS yciMa BJIACHUKAMH
IHTEpPHET-Mara3uHiB, OCKIJIbKU TaKl MarasuHu € GopMoI0 €JIeKTPOHHOI KOMEPITIi.

BucHoBOK: aHami3yl04l 3aKOHOJIABCTBO YKpaiHM, MOYKHA KOHCTaTyBaTH, L0 Xoua
pEryJsilisl IHTEPHET-TOPTIBII € BIJIHOCHO HOBUM €JIEMEHTOM IIpaBa B YKpaiHi, yXke Ha
CHOTOJTHI ICHYIOTh J11€B1 HOPMAaTUBHO-TIPABOB1 aKTH, SIK1 CTBOPIOIOTH YMOBH JJISI PO3BUTKY
IHTEpPHET TOPTriBJl Ta 3aXUCTY MpaB Ta IHTEPECIB YUACHUKIB JaHOTO Tipotiecy. [Ipu msomy,
BIJINOBIJIHE PETYJIOBAaHHS TaKOX HANpaBJICHE Ha 3ar00IraHHs MIaXpauChbKUM HisiM, SK1
MOXYTh BUHMKHYTH 3 0OKy HemoOpocoBicHUX CrnokuBadiB a0 BIIACHUKIB 1HTEPHET-

Mara3zuHy. Ha Moe mepexoHaHHsI, BCTAaHOBJIEH1 3aKOHOAABCTBOM HOPMHM, Ta peajizailis
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https://zakon.rada.gov.ua/laws/show/2704-19/ed20241115#n246
https://zakon.rada.gov.ua/laws/show/2297-17

BJACHUKaMHU 1HTEpHET-Mara3uHiB MEXaHI3MIB B3aeMOAIl 3 CIOXKHUBauYeM 4Yepes
CBO€YACHHUM O3HAMOMJIEHHSIM 1X 3 TIOJITHKOK KOH(MDIACHIIMHICTIO Ta MyOIIYHUM
J0TOBOPOM, a Takox (ikcamist 3rogu CriokuBada 3 iX yMOBaMH, JO3BOJISIE MiHIMI3YBaTH
MOXUIMBI PU3UKWA HEMPABOMIPHMX Jid, TOMYJApU3YBaTH Ta IMIJABUIIUTH PIBEHb

€JIEKTPOHHOT KOMEPIIii.
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This article analyses the legal framework governing e-commerce in Ukraine and
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3ACTOCYBAHHSI MEJIALIT JJIS1 BUPIIIEHHS TOCITOJAPCBLKUX
CIHOPIB

€. 10. MopeBa

HayxoBuii kepiBHHK: K.10.H., fo1l. FO. b. T'opman

AHoOTamiA: ABTOp JOCHKye NHUTAHHS 3aCTOCYBaHHS Memiamii fK crocio

BUPIILIEHHSI TOCIONAPChKO-NPABOBUX CHOpPIB. Takok IpoaHaIi30BaHO 3aKOHOJABYE

pEryaIioBaHHS Meialii Ta yMOBHU JJIA ii 3aCTOCYBaHHS Ha YCIX CTaisfX rOCIOAAPChKUX
CIIOpIB.

KurouoBi cJyioBa: wMemianisi, rocrnoiapchbKo-IpaBOBUN CIip, ajbT€pHATUBHE

BUPIIICHHS KOH(IIIKTIB, MeAiaTop, JOCYAOBE BPETYJIIOBAaHHS, ITpaBOBa KYyJIbTypa, Cy/l0Ba

AJIbTCPHATHUBA.

3BepTalouuch 0 JIOCHIPKEHb 3aCTOCYBaHHS aJIbTEPHATUBHUX  CIOCOOIB
BUPIIIEHHS TOCIOIaPCHKO-TIPABOBUX CIOPIB, HA CHOTOJIHIIIHIN JI€Hb, MOJKHA BBa)KaTH
Mepianito. Takuil cnociO BUPILIEHHS TPaBOBUX KOH(IIIKTIB Ma€ HU3KY MEPEBAr, a CaMe:
€KOHOMI Yacy Ta KOIITiB, 30€peKEeHHS MO3UTUBHUX BIIHOCHH MK CTOPOHAMH KOH(ITIKTY,
PO3BaHTAKEHHS CYIOBHX OPTaHiB TOIIIO.

3rigHo 3akony Ykpainu «IIpo memiariiroy, Meialiis — 1€ no3acyaona J00poBlIbHA,
KOH(DIICHIlIHHA, CTPYKTYpOBaHa MpOIEAypa, IiJ Yac SKOi CTOPOHH 3a JIOIOMOTOIO
Mefiaropa (MealaTopiB) HamararoThbCsl 3amoOIrTM BUHUKHEHHIO a00 BperysiItoBaTH
KOHQUTIKT (CIip) MUIIXOM TieperoBopis [1].

OpHi€ro 3 BOXIMBUX TMEPEAYMOB Uil €(DEKTUBHOTO 3aCTOCYBaHHS Memialii y
rOCTHOJAPCHKUX CIOpPax € HasBHICTh BIAMOBIIHMUX IIJICTaB 1 JOTPUMAHHS BHU3HAUYCHHUX
ymoB. IlizcraBamu myis mpoBedeHHS Meniaiii BUCTYNAalOTh CHUTYyallli, B SKHX MiX
CTOpOHAMH BUHUK TOCTIONAPChKUI KOHDIIKT a0 cip, 1110 ToTpedye BperyaoBaHHS 11032
MeXaMHU CYyJOBOTIO po3miny. TakuMHU CUTyalliIMU MOXYTb OyTH HEMNOPO3YMIHHSI MIXK
KOHTpAareHTaMu 111010 BUKOHAHHS JIOTOBIPHUX 3000B’s13aHb, pO301KHOCTI B TAyMadeHH1

YMOB JIOTOBOPY, MUTaHHSI BIAMOBIATLHOCTI 32 HEHAJIE)KHE BUKOHAHHSI a00 HEBUKOHAHHS

146



yroa To1o. OcoOIMBO aKTyaJIbHOI MeAiallisl € TO/I1, KOJIM CTOPOHHM MarOTh JOBIOTPUBAJII

a0o cTpareriyHi BIITHOCUHU Ta 3alliKaBJICH] y 30epeKeHH] TapTHEPChKUX BIAHOCHH.

Jlo 3acagHMYMX YMOB, 3a SKMX MOXJIMBO 1 JIOIIJIBHO 3aCTOCOBYBAaTH MEIialliio,
MO>KHA B1JIHECTH HACTYIIHI:

- HasSBHICTH BIAMOBIAHOI TOMOBJICHOCTI M’k CTOpOHaMH. Taka TOMOBJIEHICTb MOXe OyTH
3adikcoBaHa 0e3MoCcepeIHBO B JOTOBOPI (KOHTPAKTI) y BUIIIAII MEIIAIIHOTO 3acTepe-
XKEeHHS 200 x oopmIIeHa OKPEMO, MICIIsl BAHUKHEHHSI CIIOPY;

- 3roja 000X CTOPiH HA YYacCTh Y TPOIEAYPl MeiaIlii, OCKUTBKH 3aKOHOTABCTBO YKpaiHU
nependadae MOBHY IOOPOBUIBLHICTD YYaCT1 B TaKid MPOLIETYPI;

- TOTOBHICTH JI0 KOHCTPYKTHBHOIO J1aJI0Ty 1 BPETyIIOBaHHS CIIOPY.

Meniariisi Ma€ MPOXOAUTH 3a YUaCTl HE3aJIEKHOIO MEA1aTopa, IKKil HE € CTOPOHOIO
CIIOpy i He Mae TmpaBa HAB’SI3yBaTH pillleHHS. MOro poib MONSrae y CTBOPEHHI
CIPUATIMBUX YMOB JUJIS TEPEroBOpiB Ta JOMOMO31 CTOpOHAaM Yy JOCSTHEHHI
B3a€MOITPUMHATHOTO pe3ynsbrary [1].

KitouoBuMu XapakTepucTUKaMU Meniaiii € KOH(IAeHIIHHICTh, T0OpOBUIBHICTD,
THYYKICTb [IPOLIETyPH Ta 30CEPEKEHICTh HA IHTEPECAX CTOPIH. YCI IEPETOBOPHU B MEKAX
Meianii € 3aKpUTUMH, a 1X 3MICT He MiAJISATae PO3roJIOIIEHHIO0, IO € OCOOIMBO IIHHUM Y
rOCIOAAPCHKUX CIIpaBax, /1€ HEPIAKO HAEThCS MPO KOMEPLIMHY TaEMHUIIO. PilieHHS,
JOCATHYTE B TMPOIECI 3aCTOCYBaHHS MPOLEAypH Menialli, Moxe OyTu odopmiieHe
MMCHMOBO Ta, 3a MOTPEOU, 3aTBEPHKEHE CYIOM y BHUIVISIII MUPOBOI YIOAM, IO HAJA€
pe3yabTary 3acTOCYyBaHHS Meaiallli IOpUAMYHOIL CUiH [2].

[Ipore, mopyd 13 MO3UTUBHUMH pUCAMU Meiallii, Ha Hally AYMKY, HAJICKUTb
3rajaTv 1 Mpo TMEBHI HEMOJIKH, AKI ICHYIOTh B JaHiil ranxy3l. OCHOBHUMH MPUYMHAMHU
00MEXEHOTO0 3aCTOCYBaHHS Meiallli MOKHa Ha3BaTH:

- HEJIOCTAaTHIN piBeHB MOIH(POPMOBAHOCTI MO0 1i CYTHOCTI, pOJIi Ta TOBHOBAXXEHD
MeziaTopa y mpolieci BperyatoBaHHs! KOH(IIKTIB;

- HeJIoBIpa 3 OOKY CyCIUIbCTBA, 3yMOBIIEHA HEPO3YMIHHSIM MPOLEAYPHUX ACTIEKTIB
Meiarii Ta BiICyTHICTIO WiTKUX "mpaBui rpu' [3];

- HU3BKUU pIBEHb MPABOBOI KYIBTYpH Ta YIEPEIKEHE CTaBJICHHS 1O HOBUX
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IPaBOBUX IHCTPYMEHTIB,;

- HEJIOCTaTHs KUIbKICTh KBaJlipikoBaHUX (haxiBIliB y cdepi Memiariii.

[Torpu 111 BUKITUKHY BCE K CIIOCTEPIraeThCs MO3UTUBHA TMHAMIKA, 1 Aean Oljblie
NPEACTaBHUKIB O13HECY MparHyTh BUPIIIYBaTH KOH(QUIKTH HUISXOM KOMEPIUHHOI
Meiarii, BIAKIaIal0u1 TPAIUIIHHIA CyI0BHi po3risia. | xoua Ha 3aKOHOJABUOMY PiBHI
MATAaHHS Meliallii MOXe BPEeTyIbOBAHO III€ HE B Ty’Ke TOCKOHAJIMN CIIOCiO, 11 mepeBaru —
THYYKICTh, KOH(IICHIIIHICTh, EKOHOMISI Yacy Ta pecypciB — poOIAThH 1i HaA3BUYANHO
npuBaOIMBUM Ta MIEPCIIEKTUBHUM CIIOCOOOM BPETYIIIOBAHHS CIIOPIB.

BucnoBok. Memialiis y rocrnofgapcbkux Cropax JI€MOHCTPY€ BUCOKUN TOTEHIIIAI
K 1HCTPYMEHT IPABOBOTO BPETYIIOBAHHS CIIOpY, IO 0a3yeTbcsi Ha JOOPOBUIBHOCTI,
CIIBOpaIll Ta B3aeMHIA Buroji. Bona BiamoBigae cydyacHUM moTpedam Oi3Hecy Yy
IIBUIKOMY, KOH(D1IEHIIIHHOMY Ta MEHII KOH(MIIKTHOMY BUPIIIEHH] CIIOPiB, a MOAAIBIINN
PO3BHUTOK IHOTO IHCTUTYTY BHMAara€ KOMIUICKCHOTO MIAXOXy — ITiIBUIICHHS TPABOBOi
00I3HAHOCTI, 3aKOHOJABYOi MIATPUMKHA Ta TOIIMPEHHS MO3UTUBHOI MPAKTUKH

3acTOCyBaHHs Mefialli B YkpaiHi.
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MORIEVA Y., HOFFMANN Y. APPLICATION OF MEDIATION FOR
RESOLUTION OF COMMERCIAL DISPUTES

The article examines the use of mediation to resolve economic disputes, outlines
the conditions for the use of mediation, considers the legislative of the application of

mediation to economic disputes.

Keywords: mediation, commercial dispute, alternative conflict resolution,

mediator, pre-trial settlement, legal culture, judicial alternative.

EJEKTPOHHE CYJIOYUHCTBO B YKPAIHI: IPOBJIEMHU TA
MNEPCHEKTUBHU PO3BUTKY B KOHTEKCTI AJANITALII IMBLJILHOI'O
HNPOLHECYAJIBHOI'O 3AKOHO/IABCTBA

X. B. Mapunuak
HayxoBuii kepisauk: H. C. Minimyk
AHoTanisi. Y J0MO0BIiJIl 30CEpPEeKEHO yBary Ha mpoOiieMax, 0 BUHHUKIHA TpU
3actocyBaHH1 €11HOT Cy10BO1 1HGOpMaIiitHO-(Tene)komyHikaiiiHoi cuctemu (ECITC)
B LMBUIBHOMY CYIOYMHCTBI, HepcrnekTuBax mnoganbioro po3Butky ECITC.
[IpoanamnizoBano ¢ynkuionyBanHs ECITC sk iHCTpYMEHTY €JIEKTPOHHOTO CY/IOUMHCTBA.
Oxpemy yBary 30CepemkKeHO Ha acmekTax 3a0e3neueHHs AOCTYMHOCTI €JIEKTPOHHOTO
CYIOUYMHCTBA I YYaCHHKIB IIUBLUIHHOTO MPOIECY B KOHTEKCTI BUKOHAHHS HUMH BUMOT
yactuHHU moctoi crarti 14 LIIK Ykpainu.
KurouoBi cioBa: eleKTpOHHE CYJOYMHCTBO, €1uHA cynoBa iH(opmarlliiiHo-
(Tenme)koMyHiKalliiiHa CHCTeMa, IMBUIBHUMA TMPOIECYaTbHUX OOOB’SI30K, JOCTYH [0

MIPaBOCYIIS.

Buksaa ocHoBHOro Marepiany. 3 oy Ha r100anbHI TeHEHIT 1udposizaiiii,

VKkpaiHa, Sk 1 CBITOBa CHIJIbHOTA, AKTUBHO IHTErpye 1H(POPMaIIHHO-KOMYHIKAIIIH1
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TEXHOJIOTIi B Pi3H1 chepu CyCHIIBHOIO XKHUTTS, 30KpeMa i y cuctemy npaBocyais. Beryn
y nudpoBy €py BIAKPHMBAE HOBI MOXJIMBOCTI JJI1 ONTHUMI3AIlli CyJOBHUX TPOIIECIB,
MIBUIIEHHS IXHBOT TPO30POCTI Ta 3a0e3MeUeHHS KPAIIOTO JOCTYIY 10 PABOCYIIS IS
rpoMajisH. Tak, nocnimpkeHas E-Government Development Index 3a 2024 pik nmokaszaiio,
o 3a pertunrom Online services Index Ykpaina migasimace 31 102 micigs, sikuii BoHa
3aiimana y 2018 porii, Ha 5 micIie 3a piBHEM PO3BUTKY HU(PPOBUX JAep>KaBHUX MOCTyT. E-
Government Development Index — 1e MDKHapOIHMI PEWUTHHI, IO OLIHIOE PIBEHb
CJIEKTPOHHOTO YPSAyBaHHS Ta 3a1y4CHICTh TPOMAJSH IO B3a€EMOIT 3 JIep:KaBoOIO dyepes
eneKkTpoHH1 cepBicu. OauH 3 fioro cknaaaukiB, Online Service Index, oriHto€, HACKIIBLKH
no0pe KpaiHa HaJa€ MOCIYTH Yepe3 IHTEPHET, Ta HACKUIBKHU 3pyYHUMH ISl TPOMAJISH €
JIep’KaBH1 CallTH, B TOMY 4Mcil i €1uHa cynoBa  1H(OpMaIiiiHO-(Tese)KOMyHIKalliHO1
cuctema (ECITC) [1].

3axoHoMm Ykpainu «IIpo BHeCEHHsI 3MiH J0 JEAKUX 3aKOHOJIAaBUMX aKTIB YKpaiHU
II0JI0 YTOYHEHHSI OOOB’SI3KIB YYacCHUKIB CyJOBOi CIIpaBW», 10 HaOpaB yuHHOCTI 04
nucronana 2023 poky, BHeCeHO 3MiHHM 710 yacTuHM Ioctoi crarti 14 IIIK VYkpainu i
BU3HAUEHO Mepenik oci0, Mg SKUX BCTAHOBJIEHO OOOB’SI30K PpEECTPYBAaTHU CBOI
enexktponHi kabinetn B €CITC abo ii oxpemiit migcucremi (Momy:mi), mo 3abe3nedye
oOMiH ToKyMeHTaMu. HeBuKOHaHHS Takoro 000B 3Ky YYAaCHUKOM CIIPaBH MOXKE MaTH,
cepesl 1HIIOro, HACIIJIOK 3aJUIICHHS CyJOM IO30BHOI 3asiBU (amensiiitHoi/KacaliiHoi
ckapru) 6e3 pyxy Ha mifctaBi yacTuHu apyroi crarti 185 LK Ykpainu.

[Topsimox ¢ynkiionyBanas €CITC y cyngax, opraHax CHUCTEMHU MPaBOCYIIS,
MOPSIIOK BUMHEHHS TpolecyanbHux nik (3 ypaxyBanHam Bumor IIIK Vkpainu) 3
BUKOPHUCTaHHSIM TiJICUCTeM (MOIYJiB) pernamMeHTyeTbes [lonoXkeHHSIM Mpo MOPSA0K
(YHKIIOHYBaHHS OKpeMHUX THiAcucTeM (MoayniB) €nuMHOi cyqoBoi 1HGOpMaLIiHO-
TEJICKOMYHIKAIIITHOT CHCTeMH, 3aTBEPKEHUM pitieHHs Buioi paau npaBocyas Big 17
ceprHst 2021 poxy Ne 1845/0/15-21, sike nepioAMYHO aKTyalli3y€ThCS.

Ha coorogni kopuctyBaubkuid iHTepdeiic ocHoBHOi miacuctemu €CITC
«EnexkTpoHHU# Ccya» € OBOJII 3pO3yMUIMM Ta HECKJIAJHUM Yy BUKOPHCTAHHI: TaKOIO

M1JCUCTEMOIO MOYKHA KOPUCTYBATUCS SIK Yepe3 CreliaIbHUi MOOUIBHHM 3aCTOCYHOK, TaK
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1 IIJITXOM MPSIMOTO BXOAY B OCOOMCTUM KaOlHET («eJIEeKTPOHHUM KaOlHET») KOPUCTyBaua
€CITC Ha caiiTi «ENeKTpOHHOTO Cyay» - IJIsl IbOTO JOCTATHBO JIUIIE TOCTYITY 10 MEPEXI
Inrepuer Ta HasiBHOCTI KEII (260 peectpartii B ceprici «/lis» A1t BUKOpUCTAHHS MOCTYTH
«Jis.ITiamucy).

OnHak, Ha MPAKTUIl BUHUKAE YUMAJIO BUMA/IKIB, KOJIM YYaCHUKH CIpaB yepes 3001
y pob6ori cuctemu €CITC HagcunaoTs 3a J01oMoro «EnekTpoHHOro cymy» 3asBH MO
CYTI YM 3asBM 3 IPOLIECyaTbHUX MUTAHb 3 MOPYILIEHHSM CTPOKIB, 3 HETIOBHOIO KUIBKICTIO
JOJATKIB, 3 TOPYIICHHSIM BHMOT 10 TPOIECyaIbHOI (PopMu 3asB (HEMpaBUILHUM
BUKOPHCTAHHSAM IIa0JIOHIB) TOINO, a00 y3arajai MarTh TPYIHOINI 13 pPEECTpalicio B
nigcucteMi «ENeKTpOHHUM Cy/m», BUTOTOBICHHSAM Y Hill OpJEpiB Ta T0BIPEHOCTEH.

Taki 0OCTaBUHM € PYIIIHHOIO CUJIOK HE JIMIIE TEXHOJIOTIYHUX BIOCKOHAJICHbD,
MIPaBOBUX 3MiH, ajie i (popMyBaHHS CyI0BOT MPAKTUKHU.

o npuknany, y pituenHi €CIUI Bix 09 yepsHs 2022 poky B crpasi Xavier Lucas
v. France (Ne 15567/2) 3a3Ha4eHo, 1110 BIAMOBA CyA1B IPUWHSITH 0 PO3IIISILY alesaLiiHy
CKapry, IoJlany B TarnepoBiil (opmi, 3aMiCTh EJIEKTPOHHOI Yepe3 HEMOMJIMBICTB il
HAJISKHUM YWHOM 3allOBHUTH BHACIIIOK HEMOMIKIB MPOTPaMH, IO BHKOPUCTOBYETHCS
JUIsL  3allOBHEHHSI (GOpMyJiApa, CTAHOBUTH HaAMIpHUN (Qopmaii3M Ta MiApUBae
CIIPaBEJIUBICTh CYJIOBOTO po3msiAy. Y pimenHi Bij 31 tpasus 2016 poky B ciipasi Tence
v. Slovenia (Ne 37242/14) cynm TtakoX 3a3HauuB, WO Oyab-ski mepedoi B poOOTI
€JICKTPOHHO1T CHCTEMH JIOKYMEHTOO0OITY, BHACIIIJOK YOT0 3asBH Ta JOAaH1 10 HUX JOAaTKH
HE 3MOIVIM HaTINTH JI0 CYy, TOBHHHI TAyMaYUTHCS Ha KOPUCTH 0COOH, sIKa 3poOmIIa BCe,
110 BiJ HET 3aj1e)Kao, IS HAJIEKHOIO BUKOHAHHS CBOiX 000B’SI3KIB.

¥ noctanoBi Bepxosnoro Cyny Bia 04 sxoBtHst 2022 poky y crpai Ne 910/622/22
3p00JIEHO BHCHOBOK, IO YYaCHHWK 3000B's3aHMI HaJIaTH JO0Ka3 HAJCHUJIAHHS JIHCTOM 3
OTKCOM BKJIQJICHHS 1HITUM yYaCHUKAM CIPaBH KOMiH MOJAaHUX JI0 CyAy JTOKYMEHTIB. Y
BUMAAKY, KOJIU 1HIMWNA YYaCHHK CIpaBU BIJAMOBIAHO JO BHECEHUX 1ICHTU(IKAIIHHUX
JaHUX TMpPO HBOIO Mae 3apeecTpoBaHuil «EnexkTpoHHui KabiHeT», (yHKIIOHA
«EneKTpoHHOTO Cy/Ty» B aBTOMaTHYHOMY PEXKHMMI HaJla€ Cy/ly Ta y9aCHUKY CITPaBH JI0Ka3

HaJcuiaHHs 10 EnekTpoHHMX KaOiHETIB 1HIIMX YYaCHUKIB CHpPaBU TMOJAHUX JO CYILY
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nokyMeHTiB. [IpoTe po3apykiBka €JIEeKTPOHHOTO JIMCTYBAaHHS MO0 HAJICUJIAHHS KOMil
aneJsIiiiHOI CKapru Ha €JIEKTPOHHY aJpecy 1HIIOMY YYaCHUKY CIpPaBU HE € HAJICKHUM
J0Ka30M Ha MIATBEpP/KEHHS BUKOHAHHS BKAa3aHOTO OOOB'A3KY, OCKUIBKHA HE J03BOJISIE
Cylly MEpPEKOHATUCH Yy JIMCHOCTI TaKOTO HAJCWJIAHHS, a TAKOX MEPEeBIPUTH, SIKUW came
JOKYMEHT Oyno HaJiCIaHO Y4YaCHUKY CIpPaBH Ta BCTAHOBUTH (DAKT OTpUMaHHS HEIO
TaKOTO HaIPaBIICHHS.

€CITC e cykynHictio cucteM, Takux sk «ACHC [-3», «JICCy», «Anensuis»,
€ACIBC, «Enextponnuii cym», Bigeo-koH(epeHI3B’s3ky (mami — BK3), «Axopn»,
«Kamepron», «Demina», «O6epiry. HacTuHa 13 3a3HaYEHUX CUCTEM MICTUTD apXITEKTYpPy
Ta TexHojoriyHuit crexk 3 1990-x Ta mowarky 2000-x pokiB 1 HempuIaTHI s
MozepHizamii («O0epir», «KamepTon» TO0), pemra — mody10BaH1 Ha OUIbII CyYacHUX,
ajie TaKoXX BXKE 3acCTapliUX TEXHOJOTISAX, IO CHPUYMHSAE 3001 B poOOTI Ta CTBOPIOE
pu3HKH 1H(pOpMaILliitHOT Oe3neKu Ta BTpaTu JaHux [3].

Koxxna 3 miacucrem mnorpeOye OKpeMHX pecypciB i OOCITyroBYBaHHS 1
MIATPUMKHA, 10 B YMOBax (parMEeHTOBAHOI apXITEKTypH MPU3BOIUTH 10 3HAYHUX
E€KOHOMIUHUX BUTpaT. Y TaKUX YyMOBax BIPOBAKCHHS HOBUX (YHKIIIOHATHHUX
MOJKJIMBOCTEH CTA€ TEXHOJIOTTYHO CKIIATHUM 1 MaI0€(pEKTUBHUM.

VY Konuenuii €CITC BuzHaueHo Etanum peanizalii, mepCleKTUBU PO3BUTKY Ta
BJOCKOHAJIEHH cucTteMH, 30kpema ocHoBowo €CITC Bu3zHaueHO miicUCTEMY
«EnexkTpoHHUN JOKYMEHTOOOIr Cydy», IO aKyMyJIO€ KJIIOUOBI (PYHKI[IOHAJIbHI
KOMIIOHEHTH Ta ©0a3u JaHuX, fAKi B TOAAJIBIIOMY BHUKOPHUCTOBYIOTHCS I1HIIMMH
nijgcucTeMaMu. Y 3B 53Ky 3 UM, pO3poOKa mijcucreMu « ExexTpoHHMil TOKyMEHTOOO0IT
Cyly» € CTpaTeriyHo BaXJIWBUM eJeMeHTOM IuianyBaHHs po30OynoBu €CITC,
BHU3HAYAIOYH MMOCIIJOBHICTh Ta MPIOPUTETHICTh CTBOPEHHSI IHIIUX MicucTeM. BomHouac,
Ha erami po3poOku 1ie€i Konremnii Bke 1ICHYIOTH 1HINIMOBaHI MPOEKTU 31 CTBOPCHHS
OKpEeMHUX MIJICUCTEM Ta KOMITOHEHTIB oTouHoi Bepcii €ECITC, ujo norpelye iHTerparii B
3arajibHUM miaH [3].

[TocTtymoBe BHPOBAKEHHS HOBUX KOMIIOHEHTIB 3a0€3MEYUTh MOXKIUBICTD

BUSBJICHHS T4 CBOEYACHOTO YCYHEHHS HENOMIKIB 1 (QYHKI[IOHATBHUX HE3PYUYHOCTEH Ha
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paHHIX eTamax eKCIUTyaTalli, 10 CHPUSTUME SKICHOMY BIIPOBA/)KEHHIO HACTYITHUX
eraniB po3oynoBu €CITC. OcHoBHOlo MeTor0 CHucTeMH € CTBOPEHHS €(EeKTUBHOTO,
MPO30pPOTO Ta JOCTYIHOTO MPaBOCYAMAs IS BCIX YYaCHUKIB CYJOBUX IIPOIICCIB.
BropoBakeHHS CydyacHMX TEXHOJIOT1M Ta aBToMaTu3allii poOOTH CyaiB 1 OpraHiB
MPaBOCY[/AsI TIOBHHHI CTaTd PYMIIHHOIO CHJIOK0 3MiH, Kl JaayTh 3MOTY HPUCKOPUTH
PO3MIIAL CcrpaB 1 3a0€3MeYUTH rpoMaisiHaM JIETKUN JTOCTYII 10 MPaBOCYAs, HE3AIEKHO
B1JI TOTO, JIE BOHM MPOXKUBAIOTH [3].

[Tpote, six 1 Oyap-sike 1HIIE sBHILE, iHGOpMATHU3AIlisl Ma€ JBI CTOPOHH Meali.
CbOrofHi JIOCTBO 1€ HE JI0 KIHIIS YCBIJOMITIOE BECh CIIEKTP PU3HKIB, MOB’SI3aHUX 13
MIEPEHECEHHSIM OLTBIIOCTI opM KOMYyHIKaIli1 Ha nudpoBuii piBeHb. [lonpu Bci nepeBaru
ro0anpHO1 M(poBi3allii, BOHA HECE B CO01 HU3KY 3arpo3, Kl MOKHU 10 3aJIMILAI0THCS B
TIHI 3arajbHOrO 3aXOIUIEHHS TEXHOJIOTIYHUM TpOTrpecoM. Y I[bOMY KOHTEKCTI
HAJ3BUYANHO Ba)KJIMBO BUYACHO OKPECIHUTH Ty YMOBHY MEXY, 3a SIKOIO 1H(OpMATU3ALIISL
MIEPECTAE CIY>KUTH JIOJIMHI, a [IOYUHAE 11 1AKOPIOBATH, IEPETBOPIOIOYN OCOOUCTE KUTTS
Ha OO’€KT TOTAJbHOTO CIIOCTEPEKEHHS. Y CBITI, Ji€¢ QJITOPUTMHU JeJajl YacTiiie
NpUIAMAIOTh PIIIEHHS 3aMICTh JIOEH, KOXEH Mae 30epertd HeBiJI'€MHE MpaBO Ha
0COOHMCTEe KHUTTS, 3aXUIIECHHE Bl eIeKTpoHHMX ouel 1 nudpoBux Byx. Komna IKT
CUCTEeMa, CTBOpEeHa /sl (POpPMaJIbHOTO MOKPAIIEHHS Ta CIPOIIEHHS OKPEMHUX MPOIIECiB
poOOTH JIOACTBA, HE MOXKE BUIpaBAaTH BTpPaTy CBOOOAM, JIFOACHKOI TiJHOCTI Ta
MPUBATHOCTI — HAWBUIIUX CKapO1B 1HIUBIAyaIbHOTO OYTTS [4].

BucHoBKkM. 3 oriisly Ha NI0OAJIbHI TEHACHIIIT LM (pOBI3allii, PO3BUTOK IIICUCTEMHU
€CITC «EnexktpoHHuii cyma» € CTpaTeriyHO BaXJIMBUM JJISI MOJEPHI3allli CyJOYNHCTBA B
VYkpaini. Bin cripusie mpo30pocTi, T0CTYMHOCTI CyA0OBOTO MPOIECy, ONTUMI3allii BUTpaT.
[Tonpu 3HauYHI NepeBaru, BaKJIMBO TaKOX BPAXOBYBAaTH PU3MKHU LU(POBI3allli, 30KpemMa
nuTaHHsA 1H(popMamiiiHOi Oe3NeKkH, 3aXHUCTy NPUBATHOCTI, a TaKOX IOCTYMHOBICTb
TEXHOJIOTIYHOTO BJOCKOHAJIEHHSI CaMOi CHUCTEMHM Ta TPUBAIMHU TMpolec aaanTarii

HalllOHAJBLHOTO 3aKOHO/IABCTBA, Y TOMY YHCII1 MTPOLIECYaJIBHOTO.
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MARYNCHAK H., MILISCHUK N. E-JUSTICE IN UKRAINE:
PROBLEMS AND PROSPECTS OF DEVELOPMENT IN THE CONTEXT OF
ADAPTATION OF CIVIL PROCEDURAL LEGISLATION.

The report focuses on the emerging problems of application of the Unified Judicial
Information and (Tele)Communication System (UJITS) in civil proceedings and
prospects for further development of the UJITS. The author analyzes the functioning of
the UJITS as a tool of electronic justice. Particular attention is paid to the aspects of
ensuring the accessibility of electronic justice for participants to civil proceedings in the
context of their compliance with the requirements of part six of Article 14 of the Civil
Procedure Code of Ukraine.

Keywords: e-justice, Unified Judicial Information and (Tele)Communication

System, civil procedural obligation, access to justice.
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CYPOI'ATHE MATEPUHCTBO: IIPABOBE PEI'YJIIOBAHHS TA
ETUYHI BUK/IUKU

K.B Kyuim , I.B 3inkeBnu

HaykoBwuii kepiBHUK: K.10.H., A01l. O. B. CTapuyk

AHorania: CraTts TOpHUCBSYEHA JIOCHIDKCHHIO MPABOBOTO  PETYIIOBAHHS

CYypOraTHOTO MaTepUMHCTBAa B YKpaiHi Ta MpPOOJIEMHUM acleKTaMm Horo 3acTOCYBaHHS.

Oco06nuBy yBary MpUAUICHO €TUYHHM JWJIEMaM, TIOB’SI3aHUM 13 KOMEpIliaii3ali€ro

PENpPOAYKTUBHUX TIPAB, aBTOHOMIEIO CypOraTHOI MaTepi Ta 3aXUCTOM IHTEPECIB AUTHHH.

Po3rsiHyTO Mi>dKHApOIHUN JOCBIJ MTPABOBOTO PETYIIOBAHHS CypOTraTHOTO MAaTE€pUHCTBA

Ta MOro BIUIMB Ha TPAHCKOPJOHHI acClEKTH. 3alpoOlOHOBAHO PEKOMEHJAlli I0/10
BJIOCKOHAJICHHS 3aKOHO/IABCTBA Ta €TUYHUX CTaHAAPTIB y I1iH cdepi.

KuaiwuoBi cjioBa: cyporatHe MATEpUHCTBO, €THUYHI BUKIUKH, JTOMOMIXKHI

PENpPOAYKTHBHI TEXHOJOT11, TPAHCKOPJIOHHE CYypOraTHE MaT€pUHCTBO.

CyporarHe MarepuHCTBO SIK (hopMa JTONOMIXKHHMX PEMPOAYKTUBHUX TEXHOJOTIN
HaOyJl0 3HAYHOTO TOMIMPEHHS B YKpaiHi 3aBAsSKH  BIJHOCHO JiOepaibHOMY
3aKOHOJIaBCTBY Ta €KOHOMIYHIN JOCTYMHOCTI.

[IpaBoBe peryntoBaHHSI CypOTraTHOrO MaTE€pUHCTBA B YKpaiHi 0a3yeThCsi SK Ha
MDKHApOAHUX TaK 1 HalllOHAJbHMX HOPMAaTHBHO-TIPABOBUX aKTax. 3rigHo CT. 123
Cimetinoro kozaekcy Ykpainu (pam — CK VYkpainu) BU3Hauae, 110 AUTHHA, HApOJKEHA
CYypOTaTHOIO MaTIp’10, € JTUTUHOIO TOAPYXIKS, SIKE YKJIaJIO BIAMOBIAHUN moroBip [1].
Haka3z MinictepctBa oxoponu 310poB’s Ykpainu Ne 787 Bim 09 Bepecus 2013 p.
BCTaHOBJIIOE BUMOTH J0 MEIWYHUX Mpoleayp 1 kBamidikaiii cyporarHoi marepi [2].
[Ipore, six 3a3naudac E. P. Koctuk, 10oroBip mpo cyporaTHe MaTeprUHCTBO MAa€ KOMIUICKCHY
MIPaBOBY MPHUPO.Y, MOEAHYIOUH €JIEMEHTH IIMBUILHOTO, CIMEHHOTO Ta MEAUYHOTO TpaBa,
110 YCKJIAJIHIOE MOTO MpaBo3acTocyBaHH [3, c. 126].

Oxpim nporo, 1. A. [llymuno, O. C. KoBnuk akieHTyIOTh yBary Ha TOMY, IO

BIJICYTHICTh YITKMX MEXaHI3MIB 3aXHUCTy IIpaB yCIX CTOpPIH — CypOraTHOi Mmarepi,
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O1osoriyHMX OaTHKIB 1 IUTHUHHU — MOPOIKYE IOPUINYHI KOI31i Ta MOpalibHI auiieMHu [4].

Opniero 3 mpoOiieM NPaBOBOIO PETYIMIOBAaHHSA CYpOTraTHOTO MAaTE€pUHCTBA €
BIJICYyTHICTh UITKOTO BH3HAYCHHS IMPABOBOTO CTaTyCy CypOTaTHOI MaTepi Ticis
HapokeHHs auTuHu. Hanpukian, y pasi BIIMOBU CypOraTHOI Marepl nepenaTtu JUTHHY
abo BIIMOBM 3aMOBHUKIB 1ii MNPUUHATH BUHUKAIOTH IOPUIUYHI CYNEPEUKH, SKi
3aKOHOJ/IaBCTBO HE BUPIIIYE OJHO3HAYHO [5].

Kpim toro, 3ayBaxytots [. A. lllymusno, O. C. KoBnuk TpaHCKOpJOHHE CyporaTHe
MaTEpUHCTBO, MOMYJISIPHE Cepell 1HO3EMHUX TPOMAJISH, CTBOPIOE JTOIATKOBI TPYAHOII],
MOB’s13aH1 3 BU3HAHHSAM OAaThKIBCTBA B 1HIIUX IOPUCIUKINIAX (HApUKIaA, Y KpaiHax, Je
cyporarHe MarepuHCcTBO 3a0opoHeHo (Himeuunna, ®paniris), 6aTbKu MOXKYTh CTUKATHCS
3 BIIMOBaMH Y BU3HaHHI IXHBOTO OaThKiBCTBA [4, c. 185].

MixHapojHa IpaKTUKa PEryIroBaHHS CypOraTHOTO MAaTEPUHCTBA € PI3HOMaHITHOIO.
Y CHIA (wanpuxnan, y mrari KamidopHisg) KomepliiiHE CyporaTHe MaTepUHCTBO
J03BOJICHO, a JOTOBOPY MAIOTh YITKY IOPUAWYHY CHITY, IO MiHIMI3ye KOH(MIIKTH [5].
Hartomicth, y kpainax €pomneiicbkoro Coro3y, Takux sk Himeuumna ta @paniis,
CyporarHe MaTepHHCTBO 3a00pPOHEHO depe3 ETHUYHI MIPKyBaHHS, 30KpeMa II0J0
KoMepITiajizallii Jroackkoro tina. Y Benukiit bputanii 103B0JICHO JIHIIIEe adbTPyiCTUYHE
CyporaTtHe MaTepUHCTBO, i€ CyporaTHa MaTu He OTpUMYE€ (DIHAHCOBOI BUHATOPOAH, KPiM
KOMIIeHcalli BUTpaT. MibKHapoH1 yroau, Takl sk ['aa3bka KOHBEHIIISl PO 3aXUCT JITEH,
HE MICTATh CIELIAJBHUX TOJIOKEHb PO CyporaTHE MAaTEPUHCTBO, IO YCKJIAJIHIOE
BUPILIEHHS TPAHCKOPJIOHHUX cIopiB [4, c. 184]. A ToMy, Ykpaina notpedye rapMoHi3allii
CBOTO 3aKOHOJIABCTBA 3 MDKHAPOJHWMHU CTAaHAAPTaMHU, 00 YHUKHYTH MPaBOBUX
KOH(JTIKTIB.

ETuuHi acriekTu cyporaTHoro MaTepUHCTBA € HE MEHII CKJIaJHUMH, HI’K MPABOBI.
OpHuM 13 KIIOYOBUX IMUTAaHb € KOMEpIiadi3allis penpoayKTuBHUX mpaB. B VYkpaini
CyporarHa MaTd 4YacToO OTPUMY€ 3HauHy (DIHAHCOBY BHHAropomy, IO, 3a CJIOBaMHU
T. B. UepHenbkoi, MOXKe TIPU3BOIUTH JO €KCILTyaTallli *KI1HOK 13 €eKOHOMIYHO BPa3IMBUX
rpy1 [6, c. 94].

[IuTaHHs aBTOHOMIi CypOraTHOi MaTepi, TAKOX, € IUCKYCIMHUM: Y € i1 pIleHHs
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BUHOCUTH JUTHHY TIOBHICTIO JOOPOBUIPHUM UYMW BOHO 3yMOBJICHE (DIHAHCOBUMU
TpyaHOIIamMu ?

[HmM eTHYHMII BUKIWK TIOB’SI3aHUW 13 3aXHUCTOM I1HTEPECIB TUTHUHU. Y pasi
BUSBIICHHS BaJl 3/I0pOB’d a00 IHIIMX HemependaueHuX OOCTaBUH 3aMOBHUKH MOXKYTh
BIJIMOBHUTHCS BiJl TUTHUHH, 110 3QJIAIIAE 11 IPABOBUI CTaTyC HEBU3HAYCHUM [5].

Jlnst BUpIMIEHHS TPABOBHX 1 €TUYHUX MTPOOJIEM CYpOTaTHOTO MaTEpUHCTBA B
VYkpaiHi mponoHyemMo:

—BHECTH J0MoBHEHHS 10 CiMEHHOTO KOIEKCYy YKpaiHU, SKUMHU YITKO BU3HAYHBIIH
mpaBa Ta 00OB’SI3KU CyporaTHOi Marepi, 610J10TTYHUX OaTHKIB 1 TUTHUHU;

— PO3pOOUTH MEXaHI3MU BUPIIICHHS CIOPIB Y pa3l BIIIMOBU CTOPIH BUKOHYBAaTH
JIOTOBIP CypOTaTHOTO MaTePHUHCTBA,

— YKJIaCTH IBOCTOPOHHI JJOTOBOPH 3 KpaiHaMu, TPOMAJISIHUA SKUX BUKOPUCTOBYIOTh
MOCIYTH CYpOTaTHOTO MaTepPUHCTBA B YKpaiHi;

— pO3pOOHUTH PEKOMEH Iallli 1010 TPAHCKOPIOHHOTO CypOTaTHOTO MaTePHUHCTBA Ha
OCHOBI MI>KHAPOIHUX KOHBEHIIIH.

— MPOBOAUTH 1H(POpPMALIWHY MOJITHKY 3 METOI NiJBUIIEHHS OO013HAHOCTI
CYCIUJIbCTBA MPO €TUYHI ACMIEKTU CypOTraTHOTO MaTepUHCTBA.

OTxe, cyporarHe MaTepUHCTBO B YKpaiHI € CKIIAJHUM SIBUIIEM, SIKE TMOETHYE
MpaBoBl Ta €TWYHI BHUKJIMKUA. HasgBHa HOpMaTHMBHO-IpaBoBa 0a3a, Xoya ¥ JO3BOJISIE
JieralibHe 3/IIHCHEHHS 111€1 TPAKTUKU, OJJHAK MOTPeOy€ BIOCKOHATICHHS JIJIsl 3aXUCTY MpaB
yCiX CTOpiH. MIDKHApOJHUM JOCBIJ CypOraTHOTO MAaT€PUHCTBA CBIAYMTH, IO HAJIEKHE
MPaBOBE PETYJIIOBAHHS Ta E€THUYHI CTaHJAPTH MOXYTh MIHIMI3yBaTu KOHQIIIKTH Ta
MIJBUIIUTH 3aXUCT TMpaB CTOpiH. JIOIIIBHUM € TapMOHI3allisl HallOHAJIBLHOTO
3aKOHOJIaBCTBA 3 MIKHAPOJHUMH CTAHJIAPTaAMHU W MOCHIJICHHS €TUYHOTO PETYJIIOBAHHS,
0 CTIPUATAME HAJIGKHOMY IPABOBOMY PETYIIOBAHHIO CypOraTHOTO MAaTE€pPUHCTBA B

VYkpaiHi.
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REGULATION AND ETHICAL CHALLENGES

The article is devoted to the study of the legal regulation of surrogacy in Ukraine

and the problematic aspects of its application. Particular attention is paid to ethical

dilemmas associated with the commercialization of reproductive rights, the autonomy of

the surrogate mother and the protection of the interests of the child. The international

experience of the legal regulation of surrogacy and its impact on cross-border aspects is

considered. Recommendations are offered for improving legislation and ethical standards

in this area.
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BUKOPUCTAHHA I Y NIAT'OTOBII TA AHAJII3I
INPOLECYAJIBHUX JOKYMEHTIB Y HUBIJIBHOMY ITPOLECI: 3AT'PO3A
YU JJOIMIOMOTA TPOLECYAJILHIA EKOHOMII

K. B. Baramyk
Hayxoswii kepiBauk: H. C. Minimyk

AHoTauis. [{lumu HaykOBUMH T€3aMU aBTOP NepeiaB BIacHe OaueHHS MOXKIIMBOCTI
BUKOPUCTAHHS IITYYHOTO 1HTEJIEKTY Y IMiITOTOBIII Ta aHAII31 IPOIIECYyaIbHUX JOKYMEHTIB
B KOHTEKCTI 3a0€31eUeHHs MPUHIUIY MPOLIECYaIbHOI €KOHOMII Y HHUBUIBHOMY IMPOLECI.
VY xoA1 qoCiIKEHHsT MPUHIINI TPOIeCcyaabHOI €KOHOMII BUTIIyMAu€HO K HEOOX1THICTh
OIIQJUTMBOCTI TPHU BHUKOPUCTAHHI YOro-HEOylb y IMBUIBHOMY IIPOIECI 32 YMOBHU
JOTPUMAHHS HAJIEKHOTO pPIBHS SIKOCTI PpE3yJbTaTy, IO OTPUMAHHUA y XOJI TaKOro
BUKOPHUCTaHHS. 3BIJICH, MOXKIIMBICTh BUKOPUCTAHHS IITYYHOTO 1HTEJEKTY y MiJrOTOBIII Ta
aHai3l TMpOIEeCyalbHUX JIOKyMEHTIB aBTOPOM OIlIHEHAa B JBOX acCHEKTaX: YacOBHMU
(3MEHIIEHHsI TPHUBAJIOCTI aHaJi3y Ta MIJATOTOBKH IMpPOLIECYaJbHUX JIOKYMEHTIB) Ta
SKICHUM (MOXJIMBICTh JIOCATHEHHS METH, Ha peay3alild sKOi CKIaJa€ThCs

MpoleCyaJbHUN JOKYMEHT UM 31HCHIOETHCA HOT0 aHami3).

KurouoBi cjioBa: mpouecyaibHa €KOHOMisl, MPUHLUII PO3YMHOCTI CTPOKIB,

MITYYHUHN THTEJEKT, MPOIeCyalibHI IOKYMEHTH, [IUBIILHUHN TPOIIEC.

AKTyaJIbHiCTh TeMH AocJifzkeHHs. CKIaJaHHsA MpoleCyalbHUX JOKYMEHTIB —
HEBIJI’€MHA 4YacTWMHA [IAJbHOCTI (axiBUiB y rany3i npasa. [Ipm mpoMy, mosza sk
MaTepiaIbHUMH Ta TPOIeCyaTbHUMU HOPMaMHU MpaBa 3aKPITUIIOIOTHCS YiTKI CTPOKH iX
MOJaHHS 0 KOMIIETEHTHHX OpTraHiB, MOCTa€ MNpoOjeMaThka IMOUIYKY 1HCTPYMEHTIB
onTUMI3aIlli 4acy Ha BHUKOHAHHS MpoIecyalbHUX MOKyMeHTIB. OJIHHMM 13 TaKuX, IO
aKTUBHO JOCTI/DKYETHCS TMPOTATOM OCTaHHIX JCKUJIBKOX POKIB, € IITYyYHUH
1HTENeKT.PO3pOOHUKH IITYYHOTO 1HTENEKTY MEPEKOHAHI, 1110 WOr0 MOXKIIMBOCTI IL1JIKOM

MOKHA 3aCTOCYBAaTH 1 B cepl IOpUCTIPYICHIIII, 1€ 0COOIMBO BAXIIMBUM € JOTPUMAHHS
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IpoIeCyaIbHUX CTPOKIB.3BIZICH, aKTYaJlbHICTh IIBOTO JIOCHIJPKEHHs O0OyMOBJIEHA
NOTpeOOr0 aHaji3y Ta KPHUTHYHOI OI[IHKM MOXJIMBOCTCH BHUKOPHCTAHHS IITYYHOTO
1HTEJIEKTY y MIATOTOBII Ta aHaJi31 MPOIECyaTbHUX TOKYMEHTIB 33/ 3a0e3MeueHHS

IPUHITUITY TTPOIIECyaTbHOT EKOHOMII.

Buxiaa ocHoBHOro gociigkeHnsi. I[IpuHIun mnpolecyaibHOI €KOHOMIT 3
(b17070T1YHOT TOUKH 30py O3Hauae OEpeKIUBICTh, OUIAAIUBICTh MPU BUTpPaYaHHI 4OTO-
HeOynb y cymoBomy mporieci [1, ¢. 242]. Bognouac, y HamioHanbHIA CYIOBIA CHUCTEMI
MPUHIIUI TPOIECYyabHOI €eKOHOMIT pO3IIISAIAETHCS Y HAUTICHIIIIOMY B3a€MO3B’ 3Ky caMe
13 IPUHILIMIIOM PO3YMHOCTI CTPOKIB, 11032 SIK 3a0ILAKEHHSI TAKOTO PECYPCY SIK Yac CTae

Y{ HE HAMTOJIOBHIIIOK METOIO IIPUHOUITY HpOHecyaHBHO'l' CKOHOMII.

B3aeMO3B 30K IMX JBOX TIPHHIMINB BTUICHHHA Yy TOJOXEHHSIX YHWHHOIO
[{uB1IRHOTO MpOLIECYaAIbHOTO KOAEKCY YKpainu (nani 3a tekctoM — LIIK Vkpainn) y
HU3I CTaTel, M0 PETy/IIOTh MUTAHHS CTPOKIB MOAAHHS MPOIECyaTbHIX JOKYMEHTIB,
JIOKa3iB Ta 3AIWCHEHHS IHIIMX MPOIEeCyaJbHUX Mii.Y MeXax IbOro JOCIIKEHHS
3BEPTAEMO yBary camMe Ha IMOJOXKEHHS, SIKI CTOCYIOThCSl CTPOKIB CKJIaJIaHHSTa/uu
MTOTAHHSATIPOIIECYATbHUX JOKYMEHTIB, 110 KOPETIOETHCS 13 TEMOIO HayKOBUX Te3 (4. 2 CT.

185,9. 1 ct. 191, cT. 192, 9. 1 cT. 193, 9. 2 cT. 210, cT. 354, cT. 390 LIIK Ykpainn)[2].

[ pyHTOBHUI aHaJIi3 HABEIEHHX IIOJIOXKEHD A€ i ICTaBU CTBEPIKYBATH, L0 CTPOKU
JUTSL  CKJIQJaHHS Ta/dd TOAAHHS TMPOIECYadbHUX TOKYMEHTIB, 3 OIHOTO OOKy, €
JOCTaTHIMM (SKIIO OIIHIOBATH 3a CITIBBIIHOIICHHSIM Yacy, 10 HaIaHU#, TOMY Yacy, 1110
Moke OyTH 3aTpauyeHUN Ha BUKOHAHHS IIEBHOTO TMPOIECYaJTbHOTO JOKYMEHTY), a 3
IHITIOTO, B YMOBaX, KOJIM B aJBOKaTa, CyIUIl YW 1HIIOTO (paxiBIls, SIKMM € Y4aCHUKOM
CYZIOBOTO TIPOIIECY, TOTYIOThCS MPOIECyalIbHI TOKYMEHTH ISl JEKUTBKOX CIIpaB Ofipa3y
BUHUKHEHHS AepIUUTYy Yacy € HEMUHYy4YMM. SIK HacHiJoK, MiJl BIUIMBOM CyYaCHHX
TEHJICHITIN, MiTHIMAETHCA MUTAHHS MOXIIUBOCTI 3aCTOCYBAaHHS TEXHOJIOTIM IITYYHOTO

iHTGJ’IGKTy AJIs1 CKOPOYCHHA 4aCy Ha CKIIaJaHHA IPOLCCyalbHHUX )IOKyMeHTiB.

[Topsin 13 MM, Ha Hally JYMKY, OLIHKY MOJIMBOCTI BUKOPHUCTAHHS IITY4YHOIO
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IHTEJIEKTY TPH MIATOTOBII Ta aHalli3l MPOILECYyaJIbHUX JOKYMEHTIB, CJiJ 3A1HCHIOBATH
yepe3 MNpu3My HEOOXITHOCTI JOTPUMaHHS OalaHCy MK OINEPaTHBHICTIO Ta
MPABWIBHICTIO BUPIIMIEHHS COpaBd. Y I[bOMY KOHTEKCTI, IIJIKOM MOTOMKYyeEMOCS 13
nymkoro CHigeBuu O., KM 3ayBakye, IIO: «...MPUHIMI MPOLECYyabHOI €KOHOMIl
3a0e3neuye MBUIIIE BUPIMICHHS — TaK, ajie Yu NMpaBuibHe ?7...»[1, ¢. 246]. 3Bakaroun Ha
1le, TIEPEeKOHAaHI, IO HE 3aBXKIM BUKOPUCTAHHS INTYYHOTO IHTEJICKTY CIPHUITHME
porecyaibHI €KOHOMI1, OCKIJILKHM KPUTEPIEM IMMOBHOIIIHHOT peati3allii Iboro MPUHIIUITY

€ HC JIMIIC Yac.

[HIIMM BaroMuUM acmekTOM Yy 3B’S3Ky 13 UM € JOTPUMaHHS KPHUTEPito
AKOCTI TMPOIECyaIbHUX JOKYMEHTIB, IKi BUKOHAHI MITy4HUM 1HTesnekToM. Lllogo mporo,
BU3HAYAJILHUM BB)Xa€MO JOCITiIKeHHS A3bMyK H., y sikoMy HayKoBellb KOHCTATye€, 110
IITYYHUH THTEIEKT MOCTYIIOBO 3aMIIIy€e IMpalliBHUKA y cepi mpalll, BUKOHYIOUH TEBHI
TpyAoBi (YHKIII, 10 paHille BUKOHYBaB MpalliBHUK, Y T.4. ¥ MOIIYK Ta 0OpoOka
1H(popMmallii, IpoTe, BCE K MOBHICTIO 3aMIHUTH KJIACUYHY MPAIl0 BIH HE B 3MO31, aJKE €
TPpHU BHUJIU Tpalli (KpeaTuBHA, pyTHHHA Ta COIliajibHA), Bl 13 IKMX MOXKE BUKOHATH JIMIIIC

monuHa (KpeaTuBHA Ta colfianbHa)[3, c. 138].

BBaxkaemo, 1110 aHami3 Ta CKJIaJAaHHS NPOLECYaJbHUX JOKYMEHTIB € MO€IHAHHAM
KpEaTMBHOI Ta COLIAJbHOI Mpalli,0CKUIbKA LEed mpouec mnepenadayae BUKOPUCTAHHS
JOICHKOTO TMOTEHIIIANy JUIsl TIONIYKY ONTUMAJLHOTO PIIIeHHS Ta OQOpPMIICHHS HOTO y
MpOLIECYaJbHUN JTIOKYMEHT, a TaKoX B3a€EMOJII0 13 JIIOAbMH, $IKI 3BEPTAIOThCSA 3a
BUPIIIEHHSIM CITOPY,IIIO B MEPITY Yepry BUMAra€ BUCOKOTO PiBHS JIOISHOCTI, PO3BUHEHOT

1HTYTIIT Ta emnarii (11 SKOCTI BIACTUBI JIIOMSIM, aJie HE IITYYHOMY 1HTEJEKTY).

VY HayKoBHUX MpaIiXx TaKoK MOXKHA BIJIITYKATH TMO3UIII1, BIATIOBIIHO 10 SIKUX TPU
aHa;i3l Ta/yu CKJIaJaHHI MPOIECYyaIbHUX JOKYMEHTIB HE BapTO T'OBOPUTU NPO MOBHY
3aMiHy TIpaili JIOAWHM, 1032 SK IITYYHUH IHTEJIEKT MOXE CTaTh JIOMOMDIKHUM
IHCTpYMEHTOM. [3 111€10 MO3UIIi€t0, 3BICHO, MOXKHA Oysio 6 moronutucs. OgHaK, HaBITh,

AKIIO MPUIYCTUTH, IO IITYYHOMY 1HTEJNEKTY JOpPYYE€HO CKJIAcTh 3asiBy YU
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porecyalbHUN TOKYMEHT HE3HAYHOTO PIBHS CKJIAAHOCTI, SIKUM HOCUTH OLIIBIIIOI0 MIPOIO
dbopmanbHUN XapakTep, croyaTky ¢axiBelb, A1MCHO, Ha4eOTO, 3a0IaKye Yac Ha
BUKOHAHHS TaKOTO JIOKYMEHTY, OJIHaK, TOTIM BCE ) y HBOTO € 00OB’SI30K MEPEBIPUTU
KOKHE TTOJIOKEHHS, 3aCTOCOBAHE IITYYHUM iHTENeKToM. ToMy, y pe3ynbTari, 3aTpata y
yaci OyayTh NMPUOIU3HO OJHAKOBUMHU, aJ[Ke, 1100 MEPEBIPUTH MPABUIBHICTh CKIIAJaHHS
MPOIIECYaJTbHOTO JOKYMEHTY, HEOOXITHO O3HAMOMHUTHUCSA 13 BHXIJTHAMH JaHUMH,

BIJIIIYKATH MOJIOXKEHHS 3aKOHOJIABCTBA Ta 3IMCHUTH 1X TOPIBHSIHHS.

BucHoBku Ta npomo3uuii. TakuM 4MHOM, BBaKa€EMO, 3aCTOCYBAHHS IITYYHOTO
IHTEJEKTY y MpOLECl aHaji3y Ta/dd CKIAJaHHSA MpOLECyaJbHUX JIOKYMEHTIB HE €
JIOIIBHUM B KOHTEKCTI 3a0€3MeUeHHs IPUHITUITY MPOIeCyaIbHOI eKoHOMI1. L5 mo3uiris
IPYHTYETHCS Ha TOMY, III0 BAKOPUCTAHHS IITYYHOTO 1HTEJIEKTY MTO3UTUBHO BILIMBAE JIUIIIE
Ha KpUTepid Yacy (a B JESIKHUX BHIMAJKaxX HaBITh HE B MOBHIM Mipi), IO € €JIEMEHTOM
MPUHIINITY TPOLIECYaIbHOT €KOHOMII, MPOT€ HUM HE BUYEPIYETHCS YBECh KOT0O 0OCAT.
[lopsia 13 MM, BUBHAYAJIBHUM Yy pealli3alii MPUHIHUITY MPOLECYaIbHOI €EKOHOMII € BCE K
JOTPUMAaHHs OalaHCy MK SIKICTIO CKJIaJIEHOTO MPOLECYaJbHOTO JOKYMEHTY Ta/uu
pe3yapTary Horo aHaiizy 13 4acoMm, 10 BUTpadueHuid Ha 1e. OCKUIbKM BUKOPUCTAHHS
MITYYHOTO IHTEJIEKTY Yy KpPEaTUBHO-COIlIAbHUX BHJAX Mpaii HE I03BOJISIE OTPUMATH
OaxaHWil PIBEHb SKOCTI, aHAMI3 Ta/4u CKJIQJAaHHS TMPOIECYyaIbHUX JOKYMEHTIB 3
JOTIOMOTOIO IITYYHOTO 1HTEJIEKTY €, pajiie, (hakKTopoMm, IO MPOBOKYE PU3HK MOPYIICHHS
IHIIMX MPUHLMIIIB [IUBIILHOTO CY/IOYMHCTBA (BEPXOBEHCTBA MPaBa, 3MarajJbHOCTI TOLO)

Ta MOXKE€ MaTH HACJIIIKOM 3JI0BKMBAHHS YYACHUKOM CIIPABU MPOIIECYaTbHUMHU MTPaBAMHU.
Cnuncoxk BUKOPHUCTAHOI JIiTepaTrypu:

1. CuigeBuu O.C. IlpuHuMn npouecyaabHOi €KOHOMIT Y CYIOYMHCTBI (IUCKYCIHHI
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DOI:https://doi.org/10.24144/2307-3322.2024.81.1.38 (mara 3BEpHEHHS:
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VALASHCHUK K., MILISHCHUK N. IN THE PREPARATION AND
ANALYSIS OF PROCEDURAL DOCUMENTS IN CIVIL PROCEEDINGS: A
THREAT OR HELP TO PROCEDURAL ECONOMY

With these scientific theses, the author conveys his own vision of the possibility of
usin gartificial intelligence in the preparation and analysis of procedural documents in the
context of ensuring the principle of procedural economy in civil procedure. In the course
of the study, the principle of procedural economy is interpreted as the need for economy
in the use of something in civil proceedings, provided that the properlevel of quality of
the result obtained in the course of such use is maintained. Hence, the author evaluates
the possibility of using artificial intelligence in the preparation and analysis of procedural
documents in two aspects: time (reduction of the time required for analysis and
preparation of procedural documents) and quality (possibility of achieving the purpose

for which a procedural document is prepared or analyzed).

Keywords: procedural economy, principle of reasonableness of terms, artificial

intelligence, procedural documents, civil procedure.
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MPOILIECYAJIbHI 3ACOBHY MPOTUIII HEAOEPOCOBICHUM
YYACHUKAM I'OCIIOJAPCBKOI'O ITPOLECY

C.M. Koreabayk

HaykoBwii kepiBHUK: K.10.H., 101l. }O. b. Topman

AHOTaNifA: HA OCHOBI CYIOBOI MPAaKTHUKU PO3IISIHYTO MEXaHi3M 3aCTOCYBaHHS

TaKWX 1HCTPYMEHTIB SIK IIOBEPHEHHS amesAlIMHUX CKapr, HakjiaaJeHHs ITpadis,

NEePEepO3MOALT CyAOBUX BUTPAT Ta IOCTAHOBJICHHS OKpEMUX yXBaJsl. BU3HaYeHO KITIOUOBI

0COOJIMBOCT1 KOKHOTO 3ac00y Ta iX €(EeKTUBHICTh Y KOHTEKCT1 JOTPUMAHHS MPUHIIUITY
JT00pPOCOBICHOCTI B TOCIIOJIAPCHKOMY CY/JIOYMHCTBI.

KuirouoBi cJioBa: 370BXHMBaHHS MpOILECYalbHUMU IIpaBamMHu, HEA0OPOCOBICHI

YYaCHHUKH, 3aXOIU MPOILECYaJbHOr0 MPUMYCY, TMOBEPHEHHS CKapr, mTpad, Cya0Bi

BUTPATH, OKpEMa yXBaJia, 3aTATYBaHHs MPOLECY, MPOIECyalIbHA BIINOBIIAJIbHICTb.

Biakonu pepkaBa modalia peryjirOBaTH IMPOILEC BUPIMIEHHS KOHEIIKTIB MIXK
cyO'eKTaMu Ta HaJIUIATH iX IEBHUMHU ITPOLIECYyAIbHUMU MIPaBaMu, 3'sBUJIACs TCHACHIIIS 10
BUKOPHUCTaHHS IUX TIpaB BCyINeped iXHhOMY IMPU3HAYEHHIO 3 METOK CTBOPEHHS
HECHPUSTIMBUX YMOB JIJISI OTIOHEHTA.

Ha cporoani 3akoHOJaBellb BCTAaHOBUB, WHIO0 OAHUM 13 (yHIAMEHTAJIbHUX
MIPUHITUIIIB TOCIOAAPCHKOTO MpoIecy € 3a00poHa 3IOBKHUBAHHS MPOlECyaTbHUMU
npaBamu. BianosigHo g0 cT. 43 I'TIK Ykpainu yuacHUKHY CyI0BOTO MPOLIECY, B TOMY YHCII1
MPEICTaBHUKU, MAlOTh JTOOPOCOBICHO KOPUCTYBATHUCh IMPOIIECYaJbHUMHU TpaBamMu, a
3JIOBXKMBAHHS HE JIOMYCKatoThes [1].

Amnanizyroun nonoxenHs ['TIK Ykpainu ta cy1oBy npakTuky, MOKHa BUOKPEMUTH
Taki OCHOBHI KaTeropii HEIOOpOCOBICHMX iil: 3aTATYBaHHS TMPOIECY IIITXOM
OCKap>KEHHSI HECKapKyBaHUX pIIICHb, 3asABJICHHS OE3MiJCTABHUX BIJIBOJAIB Ta
IIOBTOPHOTO TIOJIaHHSI BXK€ PO3NISIHYTHX KJIOMOTaHb, MAaHIMY/IIOBAaHHS CHCTEMOIO
ABTOMAaTUYHOTO PO3MOMAUTY CIpaB uepe3 MOAAHHS JEKUIbKOX 1IEHTUYHUX TI030BIB;

1HIIIFOBaHHS 3aBiJIOMO O€3IIJICTAaBHUX a00 IITYYHUX CHOPIB 0€3 pealbHOrO MPEaMeETy;
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MITY4YHa 3MIHA MJCYAHOCTI Yepe3 HeoOIpyHTOBaHEe 00'€ JHAaHHS TO30BHUX BUMOT'; & TAKOXK
YMHUCHE TOPYILICHHS MpaB TPETIX 0Ci0 MIJISAXOM YKJIaJeHHS HET0OPOCOBICHUX MUPOBUX
yroji ab0o HEeTOBIOMIICHHS PO 0C10, sIKi MarOTh OyTH 3aTy4yeHi 10 CIpPaBH.

VY cnopasi Ne 904/25/19 Bin 31.01.2019 poky [2] MOxkeMO criocTepiraTu K Cy[
3acTOCyBaB CaHKIito 10 aaBokata TOB "Bocrokras" y Buji nmoBepHeHHs anejsiuiitHoi
ckapru. O0cTaBUHAMU J1aHOI CIIPaBH € CB1IOME MOJIaHHS anesaIiiHOT CKapry Ha yXBaly
PO BIAKPHUTTS MPOBaHKEHHS, sika BiAnoBiaHO 10 cT. 255 T'TIK Vkpainm He miansarae
ockapkerHro. Cyn kBamidikyBaB il agBoKaTa SK 3JIOBKHBAHHS MPOIECYyATbHUMHU
MpaBaMHu, CIIPSIMOBaHI Ha IMITYYHE 3aTSATYBaHHS PO3IIISIY CIIpaBHu, 3acTocyBaBimu 1. 17.11
4. 1 [epexiguux nonoxensb ['TIK Ykpainu.

B cnopasi Ne 905/1051/16 Bix 01.10.2018 poky [3] Mu GaunMo CXOXKYy CHUTYyaILIilo,
konmu IlpuBarHe mignpueMcTBO "YKpaiHCHKUI MPOMYKT" BTpPETE MOAAIO 1ICHTHUYHY
aneysiiiHy CKapry 3 THUMU CaMUMHU HEIOJIKaMHM Ha yXBaly, sSKa CTOCYBalach
MpoLIECyaJbHUX MTPaB 1HILIOI 0COOM Ta MIOAO SIKOi BXKE J1B141 OyJI0 BIIMOBJIEHO Y BIIKPUTTI
anessiiitHoro nposakeHHs. Cy/l po3IIHUB Taki A1l K 3JI0BKUBAHHS MPOIECYyATbHUMHU
IpaBaMu, CIPSIMOBaH1 Ha O€3MiACTaBHE 3aTATyYBaHHS MPOIIECY, 3aCTOCYBABIIN CAHKIIIIO Y
BU/Ii TOBEPHEHHs ameJsiiiHOl CKapru Ta 4YITKO TOMEPEAMBIIM TMPO MOXKIHUBICThH
HaKJIaJIeHHs1 Tpady 3a MofanbuIl 3J0BKUBAHHSL.

B cnpasi No 908/2394/16 Bix 17.09.2018 [4] maeMo mpukiag HET0OPOCOBICHOT
noBeninky, komu ITAT "3amopi3bkuii amtomiHieBHE KOMOIHAT" TOmAIO amnessiiiHy
CKapry Ha yxBajy MpO TMOHOBIICHHS MPOBAKCHHS Yy CIIpaBi Ta MPUHHATTA 3yCTPIYHOI
MO30BHOT 3asiBU, xo4a 3rigHo 31 cT. 255 T'TIK VYkpainu Taki yxBaiu HE MiJJISTAlOTh
ockapykeHnHro. Cyn, mocumnarouuch Ha 11. 1 4. 2 cT. 43 I'TIK Vkpainm, Bu3HaB fii mo3uBayua
3TTOBKMBaHHSM MPOIECYyaTbHUMH MPaBaMH Ta 3aCTOCYBaB CaHKIIIIO0 Y BU/i MOBEPHEHHSA
aneJsIliiiHOI CKAPTH CKapKHUKY.

TakuM 4YUHOM, TIOBEPHCHHS ameISIIHHUX CKapr € JII€EBHM IPOIECyaIbHUM
3ac000M MpOTH/IIT HEJOOPOCOBICHUM yUYaCHUKAM TOCIOJAPCHKOTO MPOILIECY.

VY BUMaaKy BU3HAHHS 3JI0BXKHBAHHS YYaCHUKOM CYIOBOTO MPOLECY CYH 3aCTOCYE

3axonu o0 Hboro, BudHaveHi ['TIK Ykpainu.
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Bignosigno go ct. 135 I'TIK VYkpainu [1] mTpad BucTynae ogHUM 13 HaWOLIbII
JI€BUX 3aXOJlIB MPOIECYaJbHOI0 NPUMYCY B CHUCTEMI1 MPOTUIII HET00pOCOBICHUM
yYacCHUKaM TOCITOIapChKOTO TMPOIIECy. 3aKOHOIABEIhb BCTAHOBUB TPAAIlil0 CAHKITIN
3aJIe’KHO B1J CHCTEMAaTUYHOCTI MOPYILIEHB, IEPBUHHE 3JI0BKUBAHHSA KapaeThes mTpadom
Bl 1 10 10 mpoKUTKOBUX MiHIMYMiB, a IOBTOPHE UM cUCTeMaTtu4yHe — Bix 5 1o 50, 1o
CBIYUTH PO MPOTPECUBHUIN XapaKTep BiAMOBIAATBEHOCTI.

OcoOnuBy yBary ciijf 3BepHyTH Ha 3akpimieHy y 4. 3 ct. 135 I'TIK VYkpainu [1]
MO>KJIMBICTB CTSTHEHHS Tpady He JIMIIE 3 y9aCHUKa CIIPaBH, ajie i 3 HOro npeicTaBHUKA.
e 3akoHOaBUE MOJIOKEHHS 3HAYHO PO3IIUPIOE IHCTPYMEHTapIH cyny Jist 3a0e31edeHHs
IpoLEeCyalbHOI JAMCUMIUIIHM, OCKUIBKM JI03BOJISIE BIUIMBAaTU O€3MOCEpPEeIHbO Ha
1HIL1aTOPIB 3JI0BKUBAaHb — IPO(ECIHHUX IOPUCTIB, SIKI HACTO PO3POOIISIOTH Ta PEali3y0Th
HEZ00POCOBICHI MPOIECyalIbHI CTPATETi.

Bignosigno 10 4. 9 ct. 129 I'TIK Vkpainu [1] y BUnajaky 3710BKUBaHHS CTOPOHOIO
Yy 1 OPEACTaBHUKOM IIPOLECYAJbHUMM IIpaBaMU Cy[ Ma€ IPaBO MOKJIACTH Ha TaKy
CTOPOHY CYIOBi BHTPATH IOBHICTIO a00 4YacTKOBO HE3aJe)KHO BiJ pe3yJbTariB
BUpilIEHHs1 cropy. lle moynokeHHs € Haa3BUYallHO €(EKTUBHUM IHCTPYMEHTOM
MpOIIeCYaabHOT MPOTHUJIII 3JIOBKUBAHHSAM, OCKUIBKH CTBOPIOE TIpsiMy (DIHAHCOBY
BIIMOBIATTBHICTH 32 HEIOOPOCOBICHY MOBEIHKY.

I{st HopMma J103BOJISIE CyAy BIAINTH BiJ 3arajbHOIO MPUHIUITY PO3HOILTY CyTOBUX
BUTpAT (KOJM BUTPATH HECE CTOPOHA, SKa Mporpaja CIpaBy) 1 MOKJIACTU TATAp BCIX
CYIOBHUX BUTpaT Ha HETOOPOCOBICHOTO YYAaCHUKA, HABITh AKIIO ()OPMaJIbHO BIH BUIPAB
crpaBy. TakuM YMHOM, 3aKOHOAABEIlb CTBOPUB JOAATKOBUN €KOHOMIYHHI CTUMYI JIJIS
JT00pPOCOBICHOT MOBEIHKY YYACHUKIB MPOIIECY.

KirouoBe 3HaueHHst 11t OOpoThOM 31 3MOBXKHUBaHHAMH Mae 4. 2 cT. 246 T'TIK
VYkpainu [1], sika psimo nepeadadac MOKIMBICTh MOCTAHOBJIEHHSI OKPEMOI yXBaJu y
BUMAJKaX 3JI0BKHBAHHS TPOIECYaTbHIMH TMpaBaMU Ta MOPYIIEHHS MPOIECyaTbHUX
000B's13kiB. OCOONMMBO [1€BUM 1€ MeXaHI3M cTa€e MoA0 MNpodeciiHMX yYacHHUKIB
MPOIIECY — aJIBOKATIB 1 MPOKYPOPIB, OCKUTHKY TaKa yXBaJla HANPABISIETHCS 10 OPTaHiB,

10 MaIOTh MIOBHOBAXEHHS MPUTATHYTH 1X 10 JUCHUIUIIHAPHOI BIAMTOBIJATLHOCTI.

166



BaxnuBo miAKpecIuTH, IO OKpeMa yxBajda — 1€ He IMPOCTO JOKYMEHT
1H(opMaliitHOTO XapaKTepy, a mporecyanbHe PIlICHHS, SIKe BUMarae KOHKpETHOI peakirii
BiJl OpPraHiB, IKUM BOHO Hajiciiane. BcTaHOBIEHHS Cy10M CTPOKY sl HAJaHHSI BiMOBIAI
Ta BKa3iBKa HA KOHKPETHI MOPYILIEHHS 3aKOHO/IaBCTBA MiIBUIIYIOTh €)EKTUBHICTH IILOTO
3aco0y mPOTHIiT HEAOOPOCOBICHIUM YYaCHUKAM.

[ToTyXHUM acTIEKTOM OKPEMOi YXBaJIH € ii BIUITMB HA PEITyTaIlif0 y9aCHHUKA MTPOIIECY,
0COOJIMBO TMpEJCTaBHUKA, OCKIIBLKHM 1H(QOpMaIlisl TPO HECTUUHY MOBEAIHKY JOBOIUTHCS
710 BigoMa MpodeciiHUX CHUTBHOT (aJBOKAaTypH, MPOKYypaTrypHu), IO MOXE Maru
HACJIIJIKOM HE JIMIIE JUCIUIUTIHAPHE CTATHEHHS, ajie il pemyTaiiiiHi Brpati. B ymoBax
KOHKYPEHTHOTO PHUHKY IOPUIUYHUX TIOCIAYr 1€ CTBOPIOE JOJATKOBHM CTUMYI
JOTPUMYBATHCS MPOLIECYATbHOT JUCIUTLIIHH.

Otxe, eheKTUBHICTh MPOTHUJIIL HETOOPOCOBICHMM Y4YaCHHUKAM TOCIOIapCHKOTO
mpolecy 3aleXHTh BiJ] KOMIUIEKCHOTO 3acTOCYyBaHHS CylaMHd BCIX HasBHUX
npolecyaibHuX 1HCTpYMeHTIB. CHcTeMa B3a€MOJIONOBHIOIOUUX 3aXOIB, fKa BKIIIOYAE
MpolieypHi (TOBEpHEHHS CKapr), (piHaHCOBI (IITpadu Ta mepepo3noia CyA0BUX BUTPAT)
Ta penyTaliiHi (OKpeml yXBajli) MEXaHI3MH, J03BOJISI€E pearyBaTd Ha pi3HI (popmu
370BKMBaHb. KIIIOUOBOIO TEH/EHLIIEI0 CYyYacCHOTO 3aKOHOJABCTBA € PO3LIUPEHHS
JTUCKPEIINHUX TOBHOBAXKEHb Cydy Ta IMOCWJICHHS BIJMOBIIAJILHOCTI MPEICTABHUKIB

CTOpIH.
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KOTELCHUK S., HOFFMAN Y. PROCEDURAL MEANS OF
COUNTERACTING UNSCRUPULOUS PARTICIPANTS IN THE ECONOMIC
PROCESS

On the basis of judicial practice, the mechanism for using such tools as the return
of appeals, the imposition of fines, the redistribution of court costs and the adoption of
certain rulings is considered. The key features of each tool and their effectiveness in the
context of compliance with the principle of good faith in economic proceedings are
determined.

Keywords: abuse of procedural rights, unscrupulous participants, measures of
procedural coercion, return of complaints, fine, court costs, separate ruling, delay of the

process, procedural responsibility.

BIIJIUB TUMYACOBOI OKYHAIII TEPUTOPIA HA MOXJIUBICTh
PEAJIIBALIL TPOLECYAJIBHUX ITPAB Y TOCHOJAPCHKUX CIIPABAX

A. O. CmupHoBa, 1O. B. BoiitoBn4

HayxoBuii kepiBHUK: K.10.H., fo1l. FO. b. To¢pman

AHoTanisi: Y [10MOBIAlI PO3MISIHYTO BIUIMB THMYACOBOI OKyHauii TEepUTOpIN

VYkpainu Ha peanizailiio MpoIecyaJbHUX MpPaB YYaCHUKIB TOCIOAAPCHKOTO MPOIIECY.

[IpoanaiizoBaHO OCHOBHI MPOOJEMHU JOCTYIy 10 MPaBOCYAJs, OCOOIMBOCTI CYIOBOI

MPaKTUKK B YMOBaX BOEHHOTO CTaHy Ta HABEICHO NMPHKJIATHU 13 TOCIIOAAPCHKUX CIIPaB,
PO3MISTHYTHX Yy Tiepion 30poitHOT arpecii.

KuarwuoBi cjoBa: rocnomapchbkuil mpoliec, MpollecyalbHiI IpaBa, TUMYacoBa

OKYyTIaIlisi, BOEHHUH CTaH, JOCTYII 0 MPaBOCYJIsI, TOCTIOAAPCHKi CY/IH, CyA0Ba IMPaKTHKa,

dbopc-Maxkop, IOPUCAMKINISA, TMIACYIHICTh, €JIEKTPOHHE CYJOYMHCTBO, MiIMPUEMHUIITBO,

JI0Ka3u, CTPOK pO3MIsAYy CIIpaBU, EKOHOMIYHA Oe3IeKa.
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3 moyarkoM MOBHOMAcCIITA0HOTO BTOPTHEHHS pocCiichbkoi deneparii Ha
Teputopito Ykpainu y 2022 poii mpaBoBa CHCTEMa HAIIOi JEp)KaBU 3ITKHYyJacs 3
Oe3MpeleICHTHUMH BUKIMKaMH. [ocrnofapchke CyIOUMHCTBO, SIK BaXKJIMBA CKJIAJ0Ba
MeXaHI3My 3aXHUCTY IMpaB Cy0’€KTiB TOCIOJapIOBaHHSI, 3a3HANI0 CYTTEBHUX 3MIH Y 3B’SI3KYy
3 BBEIEHHSM BOEHHOTO CTaHy Ta THMMYAacOBOIO OKyTaIli€l0 OKpeMux Tteputopii. Lli
00CTaBUHM 3HAYHOIO MIPOIO OOMEXHUITH a00 YHEMOXKIIMBUIIM peali3alliio MpolecyaabHUX
IpaB CTOPIH y TOCHONAPCHKUX CIPaBax, CTBOPUBIIU CEPHO3HI MEPEIIKOIN ISt
3a0e3Me4YeHHs JOCTYIy 10 IPaBOCYsl.

TumuacoBa okymaiiisi, 3riiHO 13 3akoHOM Ykpainu «IIpo 3abe3nedeHHs mnpas i
cBO0OOJ TPOMAJISIH Ta MPABOBUN PEKUM Ha TUMYACOBO OKYIIOBaHIM TEpUTOPIi YKpaiHW»,
BU3HAYA€ETHCA SIK BCTAHOBJICHHS Ta 31CHEHHSI HA YaCTUHI TEPUTOPii YKpaiHU KOHTPOIIIO
3 00Ky 30pOMHUX CUJI IepKaBU-arpecopa, 110 MOopyIrye HOPMH MIKHAPOIHOTO TTpaBa.|[2 ]
VY TakoMy pexuMi CyTT€BO 0OMEXKY€eThbCs (DYHKIIOHYBaHHS JIEp>KaBHUX OpraHiB, 30KpemMa
W CyI0BOI BJIaJIH.

JIo KITIOYOBUX MPOIECYaldbHUX TPaB YYAaCHUKIB TOCTOAAPCHKOTO MPOIECY

HaJICKAThb.

MpaBO HA 3BEPHEHHS /10 CYY;

MPaBO Ha y4acTh y CYIOBOMY PO3IJISIAL;

IIpaBo Ha MOJIaHHS JOKa3iB;

MPaBO Ha OCKAP>KEHHSI CYIOBUX PIlIEHb.[1]

VY KOHTEKCTI OKymauii peami3amis [UX MpaB YCKJIAJAHIOETbCS 4Y€pe3 HU3KY
YUHHHUKIB:
- (pi3UYHY HEMOXJMBICTH JOCTYITYy JO CY/AIB, IO 3QJIMIIUAIUCS Ha MiJIKOHTPOIbHIN
TEPUTOPII;
- BTpary abo HEAOCTYIHICTh JOKa30BO1 0a3u (TOKyMEHTIB, MaTepiaJbHUX JI0Ka3iB,
CBIJIKIB);
- TOpYILIEHHS KOMYHIKal[IHHUX Ta MOIITOBUX 3B’ SI3KIB, 110 YHEMOXKIIUBIIIOE HAJIEKHE

MOBIJOMJICHHS YYaCHUKIB CIIPaBU;
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- BUMYIIIEHA BIICbKOBUMH JIISIMHU 3MiHA MICII€3HAXOMKEHHS M1TPUEMCTB a00 JIIKBi-

Jarist OpUAUIHUX 0¢i0.[7]

Cyau HamararoThCsi aJanTyBaTUCid [0 HOBUX YyMOB. Tak, akTHBHO
BIIPOBAKY€ETHCSL €IEKTPOHHE CYAOYMHCTBO, IIO JIO3BOJIAE€ JUCTAHIINHY Y4acTb Y
nporiecax. BomHouac, y psi/il BUITaIKiB CyJd BUSHAIOTh HEMOXKJIMBICTD peaizallii mpas K
00’€KTHBHY OOCTaBHHY U BIITEPMIHOBYIOTh PO3IVIS CIpaB abo 3aMIIAIOTH iX 06€3 pyxXy
710 MOMEHTY BiJIHOBJICHHS KOHTPOJIIIO HaJ TEPUTOPIEIO.

o npukinany, y pimeHHi [IiBHIYHO-3aX1AHOTO anesIifHOTO TOCIOaPCHKOT0O
cyny Bin 2023 poKy HaroJjoIieHo, 1110 CTOPOHA, SKa He MOXKe OpaTH y4yacTi B Cy/l 4epe3
OKYTaIlll0 TEepUTOpii, HE TOBMHHA HECTH TMPOIECYalbHUX CaHKIIA Yy 3B’S3Ky 3
MOBAXKHICTIO MPUYHH. [3]

Taxox, MOJKHa B3TH JIO YBaru rocrolapCchKy CIpaBy IIOI0 MOPYIIECHHS YMOB
JIOTOBOPY MOCTaBKHU (XepcoHcbka o0nactb, 2022):

[TigmpueMcTBO-3asIBHUK HE 3MOTIIO CBOEYACHO HAJATH BiJ3MB Ha MO30B 4epe3
nepeOyBaHHs HA THMYACOBO OKYyMOBaHiil Teputopii. Kpim Toro, 1oroBipHa JOKyMeHTAIlis
Ta OyXraiaTepchKi JOKYMEHTH 3aJIUIIIINCh Y IPUMIIIIeHH] odicy, akuii OyB 3pyHHOBaHUMN
yHachigok OovoBux miid. Cyn, BpaxyBaBIIM JOBIIKY BiJ 00JacHOi BiIMCHKOBOT
aaMiHICcTpalii Ta 1HQOpPMAIII0 3 PEECTPY TOIMIKOMKEHOI 1HPPACTPYKTYpH, BHU3HAB
MOBAXHICTh MPUYMH 1 BIIKJIaB PO3IVISi CIIPABU Ha HEBU3HAUYEHUW CTPOK /10 BITHOBJICHHS
KOHTPOJIIO HaJl TEPUTOPIETO. [5]

Yepes 3MiHy MICIIE3HAXOKEHHS FOPUAUYHUX OCI0, TEPEMIIECHHS MiANPUEMCTB
Ta €BaKyallil0 apXiBiB BUHUKAIOTh CIIPHI CUTYalli 111010 TOTO, SIKHI CyJl Ma€ pO3IIIsiIaTH
cipaBy. locromapceki cyau 1HOZI 3MYIIEHI MepeaaBaTu CIpaBU JO 1HIIUX CY/iB, abu
3a0€3MeUnTH TOCTYII 10 MPABOCYIJIS, 10 CTBOPIOE JOJATKOBE HABAHTAKCHHS Ha CYJOBY
CUCTEMY.

B mpuknaag xoueMo 3yNMUHUTH yBary Ha pO3IVIsA CIOPaBU MPO OAHKPYTCTBO
MINPUEMCTBA, 3apeecTpoBaHoro y M. Mapiynois (2023):

Yepes TmMOBHY OKyMmamil0 MicTa Ta HEMOXJIMBICTh 11€HTU(IKYBaTH

MICII€3HAXOKEHHSI OOPKHUKA 1 apOITPaKHOTO KEPYIOUOTO, Cy/l 3BepHYBCS 10 MiH 10CcTy
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3 KJIOMOTAHHSM MPO 3yNUHEHHS MpoBakeHHs. CrhpaBy TUMYAcOBO MPU3YNUHEHO Ha
mijgcTaBl Jimcta TOProBO-TPOMHUCIIOBOI MMajiaTH, IO MIATBEPKYBaB (HOpC-MaKOpHI
o0cTaBuHHU. [5]

BucnoBku. OTxe, TUMYacoBa OKyMallisi TEpUTOPid YKpaiHU CyTTEBO OOMEXKY€
MOKJIMBOCTI peajizaiii mpolecyalbHUX MpaB y rocnofapchkux crupasax. [lompu e,
MpaBOBa CHCTEMa YKpaiHU JIEMOHCTPY€E THYYKICTh 1 TparHeHHs 30epertu OalaHnc Mix
paBaMu CTOPiH Ta 00'€KTUBHUMHU 0OCTaBUHAMH BOEHHOTO Yacy.

VY mepcrniekTuBi HEOOXiTHO:
- YIOCKOHAJIMTH 3aKOHO/IaBU€ PETYTIOBaHHSA MPOIECyaTbHUX CTPOKIB Y 3B’ SI3KY 3 BO-
€HHUMHU 00CTaBUHAMU;
- CTBOPHUTH CHEIlaJIbHI MEXaHi13MHU JIJIs (pikcallii Ta BITHOBJICHHS I0Ka30BO1 0a3u;

- PO3BUBATH IHCTPYMEHTHU JUCTAHIIAHOTO MPaBOCYIS. [6]

YMOBH BIHHU CTaJIM BUKJIIMKOM JIIA BCI€1 CUCTEMH rocrnoaapCbKoro CyaO4inHCTBa,

ajie BOAHOYAC — 1 MOIITOBXOM JI0 1l MOJEpHIi3alii Ta aganTanli 40 HOBUX pealiid.
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TEMPORARY OCCUPATION OF TERRITORIES ON THE POSSIBILITY OF
EXERCISING PROCEDURAL RIGHTS IN COMMERCIAL CASES.

The report examines the impact of the temporary occupation of Ukrainian
territories on the realization of procedural rights of participants in commercial
proceedings. The main problems of access to justice, the specifics of judicial practice
under martial law, and examples from commercial cases considered during the armed
aggression are analyzed.
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OCOBJIMBOCTI 3ACTOCYBAHHS IITPA®HUX CAHKIIHN Y
I'oCliIOJAPCBKOMY ITPOLIECI

O. B. Pax3iii, A. A. JI3BOHKO

HaykoBwii kepiBHUK: K.10.H., 1011 [o¢man FO.B.

AHoOTAmisi: pO3MVISANAIOTBCS  TMUTAHHSA  JIOTOBIPHOI  BIJAMOBIJAJBHOCTI B
rOCMOJAPChKIN  JISIBHOCTI, OCOOJMBY yBary MPUAUICHO IITpadHUM CaHKIISIM.
[IpoanainizoBaHo BU3Ha4YeHHs MITpaHUX caHKIIKM 3rigHO 3 ['ocmogapchKUM KOJIEKCOM
VYkpainu, iX BIAMIHHICTb BiJ] aAMIHICTPAaTHUBHO-TOCIIONAPCHKUX CAHKIIIM Ta M1JCTaBH IS
iX 3acTocyBaHHS Yy TocmomapchkoMy Tmporieci. OKpemMo JOCHIHKEHO TIPaBO
TOCIOMAPCHKOTO Cyly Ha 3MEHIICHHS po3Mipy IITpadHUX CaHKIIHA, OOTPYHTOBAaHO
JOLIIBHICTB TAKOTO TOJIOKEHHS HEOOX1THICTIO TOTPUMAaHHS OajaHCy IHTEPECIB CTOPIH Ta
3aro0iraHHs HEMPOMOPLIMHUM HACIIIJIKaM IMPAaBONOPYIIECHHS.

KuarouoBi ciaoBa: caskiis, mTpadHa CaHKISA, MpolecyadbHl 00O0B’SI3KH,

3aCTOCYBaHHS MITpadHUX CAHKIIIM, TOCIOIaPCHhKO-NPABOBA BiMOBIIAJIbHICTS.

JIoroBipHi yMOBHM TOCIIOJAPCHKOI  AISIBHOCTI  OOOB'SI3KOBO — MependayaroTh
BIIMOBIAIBHICTh CTOPIH 3a HEHaJC)KHE BUKOHAHHS a00 MOBHE HEBUKOHAHHS B3STHUX
3000B's13aHb. e € 6a30BOI0 YMOBOIO JJIsi OpraHi3allli Ta BIOPSAKYBaHHS TOCIOAAPCHKOT
TISTBHOCTI, A TaKOX BaXKJIMBUM IHCTPYMEHTOM 3allO0IraHHs Ta MONEPeIKEeHHS
nopymeHb. [IpoTe, mopsiok 3acTocyBaHHS Ta OOCAT JOTOBIPHOI BiAMOBIAAIBLHOCTI
HEPIJKO CTAIOTh MPEAMETOM CYIIEPEUOK MK YHACHHUKAMU YTO/IH, 1110 YaCTO BUPIITYIOTHCS
B Cy[l, 30KpeMa IIJIXOM HakJagaHHs MTpaHUX CaHKIIH.

3rimuo 31 crarreto 230 'K Vkpainm mrpadbuumu casnkiismu y 1msoMmy Komekci
BHU3HAIOTHCS TOCMOAAPCHKI CaHKIIT Y BUIVISAL TPOLIOBOI CyMH (HEyCTOMKa, ITpad, neHs),
Ky YYaCHUK TOCTIOJAPChKHUX BiIHOCHH 3000B'S3aHUI CIUIATUTH Y pa3i MOPYIICHHS HAM
MpaBujl 3IACHEHHS TOCIOAAPCHKOI JISIBHOCTI, HEBUKOHAHHS a00 HEHAJIEKHOTO

BUKOHAHHS TOCMOAAPCHKOTO 3000B's13aHHs. CiJ] TAaKOXK JOJaTH, 1110 0cO0aMU, Ha SIKUX 3a
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HEBUKOHAHHS a00 HEHaJie)KHE BHUKOHAHHS MPOIECYyaIbHUX OOOB’SI3KIB MOXKe OyTH
HakKJIaJeHo mTpad, MOKYTh OyTH YUACHUKHU TOCIOIAPCHKOTO MpOIecy (CTOPOHU, TPETI
ocoOu, CBIJIKH, TIepeKiIaadi, eKCIIePTH, eKCIIEPTH 3 TUTaHb MPaBa, CICIIATICTH).

Y crarri 217 TK Vkpainu 3akpimieHo, mo y cdepl rocnojaproBaHHs
3aCTOCOBYIOTHCSI Taki BUAM TOCIONAPCHKUX CAaHKIM K BIAMIKOAYBaHHS 30UTKIB,
mrpadHi CaHKIIT Ta ONEepaTUBHO-TOCIIONAPCHKI CAHKIII1, a y pa3l MOPYIICHHS Cy0'eKTaMu
rOCIOIAPIOBaHHS MPaBUII 31MCHEHHS TOCTIOAAPCHKOL TISNIBHOCTI 10 HUX TaKOXK MOXKYTh
3aCTOCOBYBATHUCS aJMIHICTPAaTUBHO-TOCTIONApChki caHkiii [1]. 3 amamizy Hopm ['K
VYkpainu BOaua€eThCsl, 1110 3a HOPYLIECHHS IPABUJI 3/11HCHEHHS FOCIONAPCHhKOI IISIIbHOCTI
MOXYTh 3acTtocoByBatucs MmrTpadHi caHkmii (ct. 230) abo aaMiHICTpaTHUBHO-
roCroAapchki caHkiii (cT. 238). 3 nomisAy TEPMIHONOTTYHOI KOHCTPYKIIIT 0OU]IBI HOPMU
BKa3yIOTh Ha «IOPYIICHHS MPaBWJI 31HCHEHHS TOCIOAAPCHKOI AISUIBHOCTD SIK ITiJICTaBy
3aCTOCYBaHHS CaHKI[I, TOMY TIIOCTa€ THUTAaHHSI pO3MEXKYBaHHSI MTpadHUX Ta
aJMIHICTPaTUBHO-TOCHIOJAPCHKUX CaAHKILIA. Y HayKOBI JOKTPHUHI iX MPOMOHYETHCS
PO3PI3HATH 32 TaKMMH O3HAKaMH: IITpadHl CaHKINI 3aCTOCOBYIOTHCS 3a 1HIIIATHBOIO
VYaCHHUKIB  TOCHOJAPCHKUX  BIAHOCHH, a  aAMIHICTPaTUBHO-TOCHOJAPChKI — —
VIOBHOBRXCHUMH  OpraHaMy  JIepKaBHOI BiIagu a00 opraHaMd  MICI€BOTO
caMOBpsiTyBaHHSL [2]; aaMIHICTPAaTUBHO-TOCTONAPCHKI CaAHKIII 3aCTOCOBYIOTHCSl 32
MOPYIIEHHS] IPAaBUJI 3A1MCHEHHS TOCIOAAPCHKOT AISIIbHOCTI, BCTAHOBJICHUX 3aKOHOM, a
mTpadgHi CcaHKIii — 3a MOPYIIEHHS TOCIOAAPCHKUX 3000B’s3aHb, TEpendaueHUux
JIOTOBOPOM; aJIMIHICTPaTUBHO-TOCTIOAAPChKI CAHKIIII CTIATYIOTHCS B JOX1J JIEPAKABHOTO
ab0 MiCIIeBOTO OIOMKETIB, a mTpadHl CaHKIII — HA KOPUCTh YYACHUKIB TOCTIOAAPCHKUX
BigHOCHH [3].

DaKTUYHOIO M1JICTABOIO JIJIsl CTATHEHHS IITpady € BYNHEHHS OJTHOTO a00 JIeK1TLKOX
npaBomopyIieHb, mo nepeadadeni 4. 1 ct. 135 I'TIK Ykpainu, siki y3araapHEeHO MOXXHA
MOJUTATY HA JBI BEJHKI TPYIH SK 3JIOBKHUBAHHS TPOIECYaTbHUMH MPaBaMH, a TaKOX
HEBUKOHAHHS CBOiX MpolecyalbHUX 000B’s3kiB. LlTpad cTiaryerbest 3a yxBajiow mpo
CTSATHEHHS mTpady, L0 TOCTAHOBIAETHCS TOCMOJAPCHKUM CYIOM Ta € MO CYTI

BUKOHABYMM JOKYMEHTOM, SIKMi TOBUHEH BIAMOB1IaTH (POPMI BUKOHABYOTO TOKYMEHTA,
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1 11e € popMaIbHOIO MiACTaBOO ISl 3aCTOCYBaHHs mITpady. Taka yxBaja HalpaBIsSIETbCS
CYZIOM 10 JUCIUIUTIHAPHUX OpPraHiB aJJBOKAaTypu a0 MPOKypaTypHu.

[TpaBomopymieHHs, 3a siki mrpad MoXKe 3aCTOCOBYBATUCH AK (hOpMa rocroaapchKoi
IpOIeCyaIbHOT BIAMOBIAAIBHOCTI, € TPABOBITHOCHHM, SKI CKIQJAalOThCA TIiJ Yac
pPO3MIIALY CIIpaBU TOCHOAAPCHKUM CYAOM MDK YYaCHHKAMU CIPaBH, MIX YYaCHHKAMH
CHpPaBH 1 CyJOM, 1 IO CyTI TaKOX J0 MEpeiiKy MPaBOBIIHOCUH MOBUHHI BXOAUTU TaKOX
IIPaBOBIIHOCMHU MK 0co0aMM, IMPUCYTHIMH B 3ajil CYJAOBHX 3acifaHb, 1 cyaoM abo
YYaCHUKaM{ CHpaBU. Y BUMNAJAKY, SKIIO OCOOM, MPUCYTHI B 3alli CYIOBUX 3aciaHb,
JOITyCKalOTh Oy/lb-gKl MOPYLIEHHsI CBOET MOBEIIHKU i 4Yac po3MIsSAy IOCHOAapChKOI
CIpaBH, BOHM THM CaMHMM 3aBIAlOTh IIKOJIW IIpaBaM Ta IHTEpPecaM yYaCHUKIB CIPaBH,
3alliKaBJIEHUX Yy 3aKOHHOMY, CIPaBEIIMBOMY Ta HAWIIBUAIIOMY BHUPIIICHHI CIPAaBH,
MOXKYTbh 3aBa)KaTH BYACHOMY pO3INIsALy cipaBH. [ocrnonapcbkuil ¢yl y Takux BHUIIaKax
MOBMHEH BXWBAaTU 3aXOAM BIANOBIIHOTO pearyBaHHA 3 METOK 3arno0iraHHs Ta
OTIEPaTUBHOTO YCYHEHHS (PAKTOPIB MOPYIIEHHS HOPMAIFHOTO PO3IVISITY CIIPaBHU B CTPOKH,
nependaueni ['TIK Ykpainu [4].

3a 3araJpHUM MPABWIOM PO3MIp MTPAQHUX CAHKILIM BU3HAYAETHCS 3aKOHOM YU
JIOTOBOPOM, ajie MI0JI0 OKPEMHUX BHUJIB 3000B'sA3aHb 3aKOH BU3HAYA€ PO3MIp mITpadHUX
CaHKI[IHA, 3MIHUTU $IKI CTOpoHU HEe MOXYTh (4. 1 cT. 231 I'K Vkpaiam) [1]. Onnax
3aKOHOZABEIb HaJa€ TOCHOAAPCHKOMY CyAy MpaBO 3MEHINYBaTH po3Mip MmTpadHUx
caHkiiil. JlomiapHICTh ICHYBaHHS Takoi MOKIMBOCTI BepxoBHuii Cyq 0OTpyHTOBYE THM,
1[0 AKIIO BIJAMOBIAAIBHICTE OOpKHUKA NEPE]l KPEAUTOPOM 3a HEHAJIEKHE BUKOHAHHS
000B’ 13Ky 1[0JI0O CBOEYACHOTO PO3paxyHKy HE 0OMEXeHa KOIHUMU MEKaMU, a 3aJIEKUThH
BHKJIIOYHO BiJ] BCTAaHOBJICHHX JOTOBOPOM BIJICOTKIB, TO 3a IEBHUX OOCTaBUH 0OCST
BIJINOBIJIAJILHOCTI MOXKe OyTH HEPO3yMHUM, 3BaXKaI0YH Ha HEMPOMOPIIHHICTh HACTIAKAM
mpaBomopyiieHHsa. BiH Moke OyTu HECHpaBeIJIMBHM IOM0 OOp>KHHMKA, TPETIX OCIO,
OCKIJIbKM MaWHOBMI TATAp BIANOBIAHUX BUIUIAT MOXE YHEMOXIJIMBUTH BUKOHAHHS
OOpKHUKOM TI€BHUX 3000B’si3aHb, 30KpEMa BHIUIATH 3apOO0ITHOI IJIaTU CBOIM
MpaIriBHUKaM Ta IHIIUM KpeAuTopaMm, TOOTO IIel TsArap MoXKe OyTH HEBUIIPABIAHO

OOTSDKJIMBHM Y HABITh HEMMOCHIBHUM. Y TaKUX BUIIaAKax IJIsI YHUKHCHHSA HCPO3YMHUX
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1 HECITpaBeIJIMBUX HACHIAKIB HEOOX1IHUM € TOTPUMaHHS OajaHCy 1HTEepeCiB KpeauTopa
1 0op>kHuUKa [S]. Bupinrytouu Take MUTaHHS, CyJl Ma€ B3STH JI0 YBaru: CTyIliHb BUKOHAHHS
3000B's13aHHST OOP’KHUKOM; MAalHOBUN CTaH CTOpIH 3000B'A3aHHs; MailHOBI Ta 1HIII
IHTEepEeCH CTOPIH, IO 3aCIyTrOBYIOTh Ha yBary [1].

BucHoBku. /[oroBipHa BiAMOBiIaJdbHICTh, 30KpeMa y (GopMi TpadpHUX CAaHKIIIH, €
KITFOYOBHM €JIEMEHTOM PETYIIOBaHHS OCIOAAPCHKUX BIIHOCHH, 3a0€3MeUyI0un HAJIeKHE
BUKOHAHHS 3000B'i3aHb Ta TIONEpPEHKEHHs mMopylleHb. He3Baxaioun Ha YiTKe
3aKOHOJABYE BU3HAYCHHS, 3aCTOCYBAHHS IITpadHUX CAHKI[IA MOXKE BUKIMKATH CIOPH,
0 NOTPeOyIOTh CYJOBOIO BPETYIIOBAaHHSA. Ba)JMBUM acleKTOM € pPO3MEKYBaHHS
mTpagHUX Ta aAMIHICTPATUBHO-TOCTIOAAPCHKUX CAHKIIIHN, sIKI MAIOTh Pi3HY MPUPOIY Ta
Hacliaku. locnogapchkuil mpollecyalbHUNM KOAEKC TaKoXK mepeadadae MOXKIUBICTD
HaKJaJeHHA IuTpadiB 3a MOpPYIIEHHS MpolecyalbHUX o000B's3kiB. [lpu 1poMYy,
3aKOHOJ/IaBYO 3aKPIIJIEHE MPABO CyIy Ha 3MEHUIEHHS pO3MIpy IITpaQHUX CAHKILIA €
BOXJIMBUM MEXaHI3MOM JUIsl 3a0€3MEYEHHs] CIPaBEUIMBOCTI Ta MPOMOPIIAHOCTI

B1JINOB1JIaJIbHOCTI, BPAXOBYIOUM KOHKPETHI 0OCTaBUHHM CIIPABU T4 MAWHOBUM CTaH CTOPIH.
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RADZII O., DZVONKO A., HOFFMAN Y. PECULIARITIES OF THE
APPLICATION OF CRIMINAL SANCTIONS IN THE ECONOMIC PROCESS

Issues of contractual liability in economic activity are considered, special attention
is paid to penalties. The definition of penalties according to the Economic Code of
Ukraine, their difference from administrative and economic sanctions and the grounds for
their application in economic proceedings are analyzed. The right of the economic court
to reduce the amount of penalties is separately studied, the expediency of such a provision
is justified by the need to maintain a balance of interests of the parties and prevent
disproportionate consequences of the offense.

Keywords: sanction, penalty, procedural obligations, application of penalties,

economic and legal liability.

HOA0 KOPIIOPATUBHUX ITPAB ITOAPY KK
B. 1. ApTuniok
HaykoBuii KepiBHUK: K.10.H., 101. O. B. Ctapuyk

AHoTanisi: Y crarTi JOCHIDKEHO TPaBOBY NPHUPONY KOPIIOPATHBHHUX IPaB
MOJIPYAOKS Ta IXHIA MO NPU po3ipBaHHI HUTO0Y i c()OPMOBAHO BJIACHI BUCHOBKH Ta
NPOMO3ULT IIOAO BHECEHHsS JONOBHEHb JO0 CIMEMHOrO 3aKOHOAABCTBA 3 METOIO
3a0€e3MeueHHs HAJIEKHOTO MPaBOBOIO PEryIIOBaHHS 33J0BOJIEHHS MAalHOBUX 1HTEPECIB

000X 3 TTOJIPYKIKSL.

KirouoBi cjioBa: koprmopaTwBHI TpaBa, MaWHOBI BIJTHOCHMHHW, TIOAT MaiiHa,

MTOZIPY K.

Bigmosimno g0 cr. 61 CimeitHoro komekcy Ykpaiam (mami — CK  Ykpainm)
00’€KTaMM CIUJIBHOI CYMICHOI BJIACHOCTI MOJPYX XS € Oyab-sike MalHO, 32 BUHATKOM
BHUKJTFOUCHOTO 3 IIUBLILHOTO 000POTY; 3ap00iTHA TJ1aTa, IEHC1s, CTUIICHTIs, 1HIII JTOXO/H,

OJIEp>KaH1 OTHUM 13 IOAPYAOKS; TPOILI, 1HIIE MAaHHO, B TOMY YUCJ1 TOHOpAp, BUTpalll, K1
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Oynu ofiep>kaHi 3a JIOrOBOPOM; pedi il TpodeCiiHuX 3aHATh (My3U4YHI 1THCTPYMEHTH,
OpITEXHIKa, JIIKApChKe OO0JIafHAHHS TOINO), MpuadaHi 3a yac uutoly [1]. Cepen nux

00’ €KTIB KOPIOPATUBHUX MpaB, MpaBa Ha siki Oyau HaOyTi y nuto0i, HE Mae.

09 ciuns 2025 p. 6yB npuitHsaTuii 3akoH Ykpainu «I[Ipo 0cobarBoCTi perynroBaHHsS
JUSIIBHOCT1 IOPUIWYHUX OCI0 OKpEMHX OpraHi3aliifHO-IIpaBOBUX (HOPM y MEPEXiTHUM
nepiog Ta 00’€IHAHb IOPUIMYHHX OCIO» B sikomy y m. 1 cT. 14 BkazaHo, 11O B
MIECTUMICSIYHUNA CTPOK 3 JHSI BBEJCHHS B JIII0 I[LOTO 3aKOHY YYaCHUKH (3aCHOBHHKH)
HIIIPUEMCTBA, YIIOBHOBAXEHUN CyO’€KT yIpaBiliHHS 00’ €KTaMu JIepKaBHOI BIACHOCTI
MPUIMAIOTh PILLIEHHS NP0 MPUITMHEHHS TIANPUEMCTBA (KPiM IepKaBHUX HEKOMEPLIIMHUX
MIIIPUEMCTB), €IUHUM YYACHUKOM (3aCHOBHHKOM) SIKOTO € JIep>KaBa, KPiM MiAMPUEMCTB,
HI0JI0 SIKMX BIJKPUTO MPOBAKEHHS Yy CHpaBl Mpo OAHKPYTCTBO, a y 1. 4 nepeadadeHo,
[0 JIep’KaBHE KOMEPIIIIHE MiANPUEMCTBO, Ka3€HHE MIAIPHEMCTBO MEPETBOPIOETHCS B
aKI[lIOHEpPHE TOBAPHCTBO, TOBAPHUCTBO 3 OOMEKEHOK BiAmoBiganbHICTIO, 100 BiJCOTKIB
akiii (4acToK) y CTaTyTHOMY KalliTajll SIKOTO HajekarTh JepkaBi, ad0 B JAcp:KaBHE

HEKOMEPITIHE TOBApUCTRBO [2].

TobTo, B yMOBax CbOTOACHHS BCl MiANpPUEMCTBA (Jep>KaBHI, B T.4. Ka3€HHI,
KOMYHaJIbH1) OyIyTh pEOpraHi3oBaHi B akIliOHEPHI TOBAapHCTBA, B SIKUX MOXHa Oy/e

KyITyBaTH aKIii, IK MPOCTI TaK 1 MPUBLIECHOBaHI.

OpHak, OOUIIBHO 3ayBaKUTH, LIO IMpaBoBa MO3ULIi BepxoBHOro cymy MIoI0
PO3MOPSKEHHS YaCTKaMH y MIAMPUEMCTBI a00 TOBAPUCTBI, sIK1 OyJIM KyTUICHI OJJHUM 13
MOAPYXOKST MiA Yac 1uio0y HE TMOBHOK MIPOK BIAMOBIIAE 3a0OBOJICHHIO MalHOBHX

1HTEPECIB IHIIOTO 3 TOAPYOKS M1 Yac MO1TY KOPIIOPATUBHUX TPaB.

OnHi€ro 3 TakUX MO3UILIH € mocTaHoBa BepxoBHoro cyny Ykpainu y crpasi Ne 06-
611cl3 (3), BIAMOBITHO /IO SIKOT OJTMH 3 TTOIPYKAKS MA€E MPABO PO3MOPSIKATUCS YACTKOIO
B MiAnpueMcTBi 6e3 3roau apyroro [3]. ToOTo, cyn npe3romye, 110 Y0JIOBIK Ta JPYKUHA
PO3MOPSIKAIOTHCA CBOIM MalfHOM 3a B3a€MHOIO 3T0/I0I0, HAsSIBHICTD SIKOT MPE3IOMYETHCS

MPH YKJIaJIEHH1 JOTOBOPIB OJHUM 3 MOAPYKKS. A TOMY, TOCUTh YaCTO TPAILISIOTHCS TaK1
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CUTYaIlil, KOJM OIWH 13 MOAPYXOKS HE BHUKOPHUCTOBYE YACTKY, SIKa HAJIECKUTh 0OOM 3
HNOJPYAOKsI, MPaBO Ha sKy Oyiao HaOyTo y HuI001. YKIaJIeHHS OIHHUM 3 TOAPYHOKS
JIOTOBOPY, LIOAO PO3MOPSKEHHS CIIJIBHUM MalHOM 0€3 3TroAM JPYroro 3 MOIPYX K
Moxke OyTH TiJICTaBOO ISl BU3HAHHS TAKOTO JOTOBOPY HEMIMCHUM JIMIIE B TOMY pa3i,
SKIIO CYI BCTaHOBUTH, IO TPeTs ocoba (KOHTpAreHT 3a TAaKUM JOTOBOPOM) Jisijia
HET0OpOCOBICHO, 30KpeMa 3Hajda 4YM MOINIAa 3HATH MpO Te, 10 MailHO HaJeXWUTb
MOJIPY>OKIO Ha TMpaBi CIUIBHOT CYMICHOT BJIACHOCTI 1 IO TOM 3 MOJAPYXKAKS, XTO YKJIaaa€e

JIOTOBIpP, HE OTPUMAB 3TOJIH HAa 1€ APYTOTO 3 TIOAPYHIKSL.

Oxpim 1poro, BepxoBHuii cyn y cBoiii mpaBoBii no3uuii y cipasi Ne 916/2813/18,
BKa3ye, 110 OJIMH 3 TMOAPYXKXKS MOXKE PO3NopsipKarucid MaiHO 0e3 3roau iHmoro [4].
OpHak, MU BBa)KaeMO, IO IPHU PO3IMOPSIKEHHI KOPIIOPATUBHUMU IpaBaMu MOTpiOHA
3rosia 000x 3 moapyxxsi, a Tomy CK Ykpainu HE0OXiHO JTOMOBHUTH HOPMOIO, SIKOIO
nependadynTy, 10 KOPHOPATUBHI MpaBa, TOOTO MPaBO BIACHOCTI, sike HAOyB OJIUH 3
MOJIPYX KT Ha YaCTKy B CTAaTyTHOMY KaIliTalll Cy0’€KTa TOCIIOMApIOBaHHS, HAJCKHUTh
MOJIPYXKI0 Ha TMpaBl CHUIBHOI CYMICHOT BJIACHOCTI, SIKIIO 1HIIE HE mepenadadeHo

JIOTOBOPOM MiK HUMH.

[le omgHi€er0 MPOOIEMOIO IO CTOCYETHCS KOPIOPATUBHUX TIPAB MOIPYHKAKS € TXHIN
noaul mpu posipBaHHi U0y, Cyn B CBOIX PIIIEHHSIX 3a3HAYyae, M0 € JBa IUIAXU
BUPIIIEHHS Ii€1 TPOOIEMH: MEPIIHi MOJIATAE Y TOMY, 1110 OJWH 3 TOAPYXOKS, SIKHM Mae
akiii abo yacTKy B CTaTyTHOMY KalliTaJll yepe3 MaiioBl BHECKHU 1 T.J. MPHU PO3IpBaHHI
NUTI00Y MAIAraTUMYTh MOy TUBIICHIU, OTPUMAaH1 BiJ] HUX; APYTUMA aKIEHTY€ yBary
Ha KOMIIEHCAIlli BapTOCTI 3a sIKy Oynu KyruwieHl akiii, abo OyB 3poOieHuil maioBUi

BHECOK 1 T.JI.

ToOTO, 3 METOI HaJEKHOTO MPABOBOTO PErYNIOBaHHA MPOOJIEeMU MOALTY
KOPIIOPATUBHUX IMPaB MOAPYKAKS MPHU PO31pBaHHI NITIO0Y MOTPIOHO BHECTH TOTIOBHEHHS
no CK Vkpainu, BIANOBIAHO JO SIKOTO TiepeAdayuTH, M0 CTATyTHUW KamiTal

MIAIPUEMCTBA, SIKU (QopMyBaBCcs HMOro ydacHMKamu, siki mepeOyBaroTh y ILTHOOI,
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30epirae 0O3HaKd CHIJIBHOI BJIACHOCTI HE JIMIIE JJIl YYaCHUKIB MIANPUEMCTBA, a M IS
THITIOTO 3 MTOAPY K 3 SKUMHU BOHH TIepeOyBarOTh y MUTFO01. AJKe, TOH 3 TOAPYHOKS, SKHH
OTHOOCIOHO PO3MOPSKAETHCS KOPIIOPATUBHUMHE MPABAMU MOKE MPOJIATH CBOIO YACTKY
CTaTyTHOTO KarliTaay Ta MOXKe HE BUILJIauyBaTH JIUBIICH/IN, KI OTPUMYBaB BiJI IIPOJAXKY.
I 3Baxkaroun Ha 11e, APYrOMY 3 MOAPYKIKS MOTPIOHO Oye 3BepTAaTUCh B CYI 3a 3aXHCTOM
CBOIX MOPYLICHUX MalHOBHUX IpaB, aJ)ke KOPIOPATUBHI MTpaBa Oynu nmpuadaHi 3a CIUIbHI

KOIIITH MOAPYXKS, a IPH PO3ipBaHHI MIT00Y MPpHUOYyTOK OTPUMYE OJIMH 13 HUX.

A ToMy, KOPIIOpaTHBHI MpaBa HEOOX1THO PO3MIISIAATH SIK 00’ €KT CIUIBHOI CyMICHOT
BJIACHOCTI MOAPY>KKS, a 3BIJICH Y BUIIAJKy 00Bay LIHU aKL1id BTpaTu OyayTh HECTH 000€
13 IOZIPY>KAKSI, @ HE OJIMH 13 HUX, TaK caMo sIK 1 IpuOyTKH, MPU 3pOCTaHH]1 BAPTOCTI aKIIii,

HaJIeKaTUMYTh 000M 13 MOPYHAKSI.
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ARTINYUK V., STARCHUK O. ON THE CORPORATE RIGHTS OF
SPOUSES

The article examines the legal nature of corporate rights of spouses and their

division upon divorce, and formulates the author's own conclusions and proposals for
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amendments to family law with a view to ensuring proper legal regulation of satisfaction

of property interests of both spouses.

Keywords: corporate rights, property relations, division of property, spouses.

IMPOBJIEMATHUKA ITPABOBOI'O PETYJIIOBAHHS
IMOCTTPABMATHYHOI TA TIOCTMOPTAJIBHOI PEITPOJIYKIIII B
YKPAIHI: JESIKI ACOHEKTH

A. 1. Pyban
HaykoBuii kepiBHUK: K.10.H., Aoil. JI. M. IlleBuyk

OnHuM 13 BaXJIMBHUX 3aBJaHb Ha LUIAXY BIJHOBJICHHS YKpaiHU B HaWOIMKUOMY
MaiiOyTHbOMY TOCTaHE MHUTAHHS MOAOJAHHS JeMOrpadiuHOi KpHU3W, sIKa BHACIIAOK
POCIMCHKO-YKPATHChKOT BIMHM 3HAYHO 3arocTpujiack. BiilHa BKpalli HEraTuBHO
MO3HAYMJIACh HA PETPOyKTUBHOMY 37I0POB’T SIK KIHOK, TaK 1 YOJOBIKIB y HAIIiil KpaiHi,
OJTHAK 3a3BMYail KIHKM MPU LIbOMY MAarOTh JOAATKOBI MOTPeOU (30KpeMa B METUYHOMY
aCIeKTi), SIK1 MOB’sI3aH1 3 KOHTpPAIICMI[I€0, BEACHHSIM BariTHOCTI Ta MOJOTIB, MTYYHUM

MepepUBaHHSIM BariTHOCTI, JIIKYBaHHSIM O€3IUTI /IS TOIIIO.

[Tix mgiero ekonoriyHuX, aeMorpadiuHux, CollalbHUX, CKOHOMIYHUX YMHHUKIB Ta
BPaxOBYIOUM MAII0 PI3HOMAaHITHUX CTPECOBUX YMHHMKIB IMpoOnemarnka Oe3Iumiaias He
numie B YKpaiHi, a ¥ y CBITI 3aroCTPIOEThCA. THCSYl KIHOK, HE3aJIeKHO BIJ BIKY,
peryssipHO MiAAaI0ThCsSl HACUJUTIO, HACIIIKOM SIKOTO HEpiKo € HeOakaHa BariTHICTb, SKY
KIHKH XO9YTb IepepBatu. BogHovac iHIII THCAY1 KIHOK Oa)KaroTh 3aBariTHITH, IO iM HE
BIAEThCS Yepe3 HU3KY (aKTOpiB, 30KpeMa dYepe3 MOCTIHHY BIACYTHICTh MHapTHEpa
(nepeOyBaHHS B 30H1 aKTUBHUX OOMOBUX 1l a00 CMEPTI BHACIIOK BIHHU) UM J1arHO3Y
0e31UT1 A1 4O0JIOBIYOTO a00 JKIHOYOTO TeHe3y (B TOMY YHKCIII MICHS TPaBM, OTPUMAHUX T

yac 00MOBHUX ii1) TOIIO. Y 3B 43Ky 3 [IUM M1 Yyac BIMHU B YKpaiHi aKTyaJIbHUM SIK HIKOJIA
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CTaJo 3aCTOCYBaHHA JIOMOMDKHHMX PENPOAYKTHMBHUX TEXHOJIOTIM, MepemayciMm

MOCTTPABMAaTUYHOT Ta MOCTMOPTAIBHOI PEMPOIYKITIi.

3 2013 poky B VYkpaiHi MpaBOBE pEryJlOBaHHS BIIHOCHMH MiX TMalll€HTaMU
(kiHKaMHW, 4YOJIOBIKAMHM) Ta 3akKjaaMd OXOPOHH 3JI0pOB’s, sKi 3a0e3MeuyroTh
3aCTOCYBaHHS METOAMK AOMOMIKHUX PEHPOAYKTUBHUX TEXHOJIOT1H, a TAKOK BUSHAYCHHS
MEXaHI3My Ta YMOB 3aCTOCYBAaHHSI METOIHUK JOMOMIKHUX PEMPOAYKTUBHUX TEXHOJIOTIN
3MIACHIOBAJIOCS MEepeAyCciM HOpMaMH Haka3dy MiHiCTepCTBa OXOPOHHU 370pOB’ST YKpaiHu
Bix 09.09.2013 Ne 787, sskum Oyso 3arBepakeHo ITopsaok 3acTocyBaHHS JTOTTOMIKHUX
PENPOYKTUBHUX TexHoJorid B VYkpaini [1]. I{luM AOKyMeHTOM, KpiM 1HIIOTO,
nependadeHa W MOXJIMBICTH KPIOKOHCEpBAIlli CHEpPMH, OOIMTIB, E€MOpIOHIB Ta

010JIOTTYHOTO MaTepially, OTPUMAHOTO 3 siedKa ad0 Moro nmpuaTka, oBapiajlibHOI TKAHUHU

[1].

JloHeqaBHa BIJMOBIAHI TMOCIYTM HAJABAIKUCS 3A€OUIBIIOTO MNpPUBATHUMU
MEIUYHUMHU 3aKJIaJaMH Ha TUIaTHIA OCHOB1 (BUHSTKU MOIVIM OyTH Ha 4Yac BOEHHOTO CTaHy
B KpaiHi 1 JIMIIE JJI1 BIMCHKOBOCITYKOOBIIB, SIKI MaJld CTaTyC YYaCHUKIB OOHOBUX [1i),
10 POOMII0 MAJIOJOCTYITHOIO 110 MOCTYTY JJIsl 1HITUX KaTeropiil BIiCHKOBOCITYKOOBIIIB

Ta PEIITH TPOMAJISH.

Opnak miciiga noBHOMacITabHoro BTopraeHHs y 2022 poui pd B Ykpainy roctpo
nocrajga HeoOX1/IHICTh BUPIIICHHS O3HaYeHOi mpoOieMaTuku. Y 3B’s3Ky 3 mum 'y 2023
portii Oyno npuiiHsaTo 3akoH Ykpainu «I[Ipo BHeceHHS 3MiH 10 AESKUX 3aKOHIB YKpaiHu
o0 3a0e3nmedyeHHs TMpaBa BIMCHKOBOCIYXOOBIIIB Ta 1HIIMX 0cCi0O Ha OioJoTidHE
0aTbKiBCTBO (MaTepuHCTBO)». [lum axToM, 30kpema, Oyio gormoBHEHO 1. 1 cT. 11 3akony
Vkpainu «IIpo cormianpHu 1 TPaBOBHUI 3aXHCT BIHCHKOBOCIYKOOBIIIB Ta YJIEHIB iX
ciMei» ab3alloM JIECATUM TaKoOro 3MICTy: «Y TmepioA [l BOEHHOTO CTaHy
BIICHKOBOCITY>KOOBII1, BU3HaYEeH1 y MiANYHKTI 1 myHkTy 1 cTarTi 3 boro 3akoHy, MarOTh

MpaBo Ha Oe30IIaTHE OTPUMAHHS MEIWYHOI MOCIYTH, OB ’S3aHOi 13 3a0e3MeUeHHIM
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3MIMCHEHHS 3a00py, KpiOKOHCepBallii Ta 30epiraHHs iXHIX PEnpoayKTUBHUX KIIITHH Ha
BUIAJOK BTPAaTH PENPONYKTHUBHOI (YHKIII NP BUKOHAHHI OOOB’S3KIB 13 OOOpPOHU
JIep>KaBH, 3aXUCTy BITUM3HM Ta IHIIWX TMOKIAJICHUX HAa HUX OOOB’SI3KiB BiJIMOBITHO IO
3aKOHOJIaBCTBa, Y MOPSJIKY, BcTaHoBIeHOMY KaOinerom MinicTpiB Ykpainm» [2]. Taxi x
rpaBa Ha Mepio Jii BOEHHOTO CTaHy Oynau mependadeHi i i MOMIEeHChKUX, sIKi OepyTh
0e3mocepelHI0 ydacTh y OOHOBUX misiX abo 3a0e3MedyroTh 3MIMCHEHHS 3aXOfdiB 3
HalllOHAJIbHOI Oe3IeKku 1 OOOpOHM, BIACIYI 1 CTpUMYBaHHS 30poiHOI arpecii, ado

BHUKOHYIOTH CBOI CITy>KOOBI 3aB/IaHHS B paiioHaX BOEHHUX (00MOBHX) JTiHA.

He3Baxatoun Ha NpPOrPECHBHICTh Ta HEOOXIAHICTh MPUUHATUX IIOJOXKEHb, B
aHaATI30BAaHOMY 3aKOH1 OyiaM W OKpeMi HEIONIKH. 30KpeMa, Ieplia pefaxilis 3aKoHYy
MICTHJIa HOPMH, BIANOBIJHO JI0 AKUX «y pa3l 3aruoOeni ado BU3HAHHS IOMEPJIOK0 B
YCTAHOBJICHOMY TIOPAJIKY OCOOM, pENpOAyKTHMBHI KJIITHHU $AKOi 30epirarorbes, ix
30epiraHHs MPUITUHIAETHCS 3 TOAABINO0 yTHmi3amieo» (1. 3) [2]. OxnovyacHo B 1. 4
BCTAHOBIIIOBAJIOCA, IO «OCOOM, Ha AKUX MOLIMPIOETHCSA i UOro 3aKOHy Ta SIKi JI0
HaOpaHHs HUM YHHHOCTI 32 PaXyHOK BJIACHUX KOIITIB OIJIa4yBaJId MOCIIYTY 13 30€piranHs
CBOiX PpENPOAYKTUBHHMX KIITHH, OTPUMYIOTb NIpaBO Ha iX Mojajblie Oe30IJiaTHE
30epiraHHs BIJANOBIIHO JO I[bOTO 3aKOHY Yy NOpSAIKY, BcTaHoBIeHOMY KabGinerom

MinictpiB Ykpainu» [2].

Sk ciyniHo 3a3Havyanocs 3 bOro MPUBOAY B IMIPABOBIH JIiTEparypi, CIOCTEPIraBcs
MEBHUM IITyYHUM MOALT HA THX, XTO JOBIPUBCS JEp’kaBl 1 BIAJaB Ha Oe3oIuiaTHe
30epiranHs BJIacHI rameTH (1 BHACHIJOK CMepTi Oe3aJbTepHATUBHO BTPATUB IPABO Ha
MPOJIOBKEHHA POJYy) 1 THX, XTO iX 30epiraB 3a BIAaCHUW KOIIT 1 Ha SIKOTO HE

MIOIITUPIOBAIMCS BUMOTHY MiAMYHKTY 3 [3, ¢. 165].

JIume 07.02.2024 nn.3 OyB BUKJIAJEHUN Y HOBIM penakilii: «y pasi cMepti abo
OTOJIOIICHHSI CyJIOM TIOMEpJIO 0COOW, PEMpPOMYKTUBHI KIITHHH $IKOI 30€epiraroThCs
BI/IMOBIJTHO JI0 3aKOHOJIABCTBA, iX Oe301uIaTHe 30epiraHHs BIAMOBIIHO 10 IILOTO 3aKOHY

3IIMCHIOETHCS TIPOTATOM TPHbOX POKIB 3 MOMEHTY CMEPTI Takoi 0coOu abo OTOJIONIEHHS
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cynoMm ii momepioro. Ilicis 3akiHYeHHsSI IOTO CTPOKY IOAaibIne 30epiraHHs TaKHX
KJIITHH MOXKE OyTH MPOJIOBKEHE 3a PaxXyHOK 1HIIOT 0COOM, BU3HAYEHOT y 3aroBiTI 0CO0H
MO0 BJIACHUX PENPOAYKTHBHUX KJIITHH, SKi 30epiraloTbCsl  BIAMOBITHO 10

3aKOHOJIaBCTBA, Ha BUIIAJIOK 11 cMEPT1 @00 OTOJIOMICHHS CyA0M ii moMepiioro» [4].

[lincyMoByrOouM BHKIJIQJICHE, 3a3HAUYUMO, IO TaKUH KPOK 3aKOHOAaBLs OyB
MOBHICTIO BUIIPABIaHUM Ta CHpPaBIi HEOOXITHUM B HEMPOCTUX CYYACHUX YKpPaiHCHKHX
peamisix. OfgHak, Ha HANIy JYMKY, IpOOJEMH MOCTTPAaBMAaTHYHOI Ta MOCTMOPTAIbHOI
pPENpOyKIli B 3aKOHOAABYOMY acMEKTI BCE K PEIIAMEHTOBAHI HE IOBHICTIO, & TOMY
BITUM3HSIHA HOPMAaTUBHO-IIPaBoBa 0a3a 3 IUX MUTaHb MOTPEOy€e MOAANBIIOTO PO3BUTKY 1

BJIOCKOHAJICHHS.
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RUBAN A., SHEVCHUK L. PROBLEMS OF LEGAL REGULATION OF POST-
TRAUMATIC AND POST-MORTEM REPRODUCTION IN UKRAINE: SOME ASPECTS

HEPCIIEKTUBU BUKOPUCTAHHSA LITYYHOI'O IHTEJIEKTY B
IoCliIOJAPCBKOMY CYAOUYNHCTBI

O. A. JIyk’ssHUyK

HaykoBuii KepiBHHK: K. 10. H., 101l. }O. b. l'o¢pman

IoctanoBka mpoOiaemu. CydacHe TOCHOAAPCHKE CYJOYMHCTBO CTHKA€ThCA 3
BUKIIMKAMHU, TIOB’SI3aHUMH 3 BEJTMKUM HAaBaHTAXCHHSM HA CYJJIB, IO TATHE 332 COOOIO
3aTATyBaHHS PO3MISAY CIPaB Ta MOTEHLINMHI Cy10BI MOMUIIKUA. BUKOpUCTaHHS IITy4YHOTO
iaTenexkty (L) moxke ctaty edeKTUBHUM THCTPYMEHTOM ISl ONTHMI3AIlll CYIOBUX
MPOILIECIB, aBTOMATU3AIlll OKPEMUX MPOLEAYP 1 B HACHIIOK MiJABUIIECHHS €()EKTUBHOCTI
TisTbHOCTI cyfdiB. [IpoTte, ICHYIOTh TaKOX 1 PU3MKH, 30KpeMa SK MPaBOBl1 Tak 1 €TUYHI

acriekTH 1 yac Bukopuctanns 111 B cynoBux mpoiiecax.

Mera nocaigskennsi. [IpoananizyBatu NoTeHIIIiHI MOXIUBOCTI 3acTocyBanHs LT
B TOCHOJAPCHKOMY CYAOYMHCTBI, BH3HAUUTH MOTO TMEpeBaru Ta PU3HKUA, a TaKOXK
3aMpOTIOHYBaTH NUIAXU €()EKTHBHOTO BIPOBAKEHHS TEXHOJIOTIN y MPaBOBY CHUCTEMY

VYkpainu.

Pesyabratn pociaigkednsa. CTpiMKuM po3BUTOK HMGPOBHX TEXHOJOTIH Ta
mTy4yHoro inresaekrty (L) BizkpuBae HOBI MOKJIMBOCTI /151 MOIepPHi3alii 0ararbox

rajy3ed CyCHmiJIbHOIO KHMTTH, a BIPOBAMKCHHHA iHPOPMALINHUX TEXHOJIOTIH,
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YACTHHOK SIKMX € TEXHOJIOTIl IITYYHOr0 iHTEJEKTY, € HEeBiI’€EMHOI CKJIAJI0BOIO
PO3BHUTKY COLIaJILHO-€KOHOMIYHOI, HAYKOBO-TEXHIYHOI, 000POHHOI, NMPaBOBOI Ta
iHIIOI JisIbHOCTI y cepax 3arajibHOAEP:KABHOIO 3HA4YeHHsl. Takoxk, B yMOBax
3pOCTAKY0I CKJIATHOCTI MPABOBHUX MpoLeciB Ta 00csAriB iHgopmanii, IKy He00XiTHO
o0poOMTH B paMKax CyIOBOI0 MNPOBA/KE€HHSl, BUKOPHCTAHHA IHCTPYMEHTIB

IITYYHOI0 IHTeJIeKTY B CyIOBIiil cucTeMi Ha0upae Bce OUIBIIOI AKTYaJIbHOCTI.

Biamosimao no KoHmemninii po3BUTKY IITYYHOTO 1HTEJIEKTY B YKpaiHi, CXBaJICHOI
posnopskeHHsiM KMV Bin 2 rpynns 2020 p. No 1556-p, chopmynboBaHo nediHiiio
I, a came: « ...ITYYHUH IHTENEKT — L€ OpPraHi3oBaHa CyKyHHICTh 1HQOpPMALIAHUX
TEXHOJIOT1H, 13 3aCTOCYBAaHHSM SIKOT MO>KJIMBO BUKOHYBATH CKJIJIHI KOMITJIEKCHI 3aBJJaHHS
IUISIXOM BUKOPUCTAHHSI CUCTEMHU HAYKOBHUX METOJIB JOCIIKEHB 1 aITOPUTMIB 00pOOKH
1H(popmarlii, oTpuMaHoi 400 CaMOCTIMHO CTBOPEHOT IiJT 4ac poOOTH, a TAKOXK CTBOPIOBATH
Ta BUKOPUCTOBYBATH BJIaCHI 0a3M 3HaHb, MOJIEIl IPUNHSATTS PIlIEHb, AITOPUTMHU POOOTU
3 iHpOpMaIll€l0 Ta BU3HAYATU CIIOCOOM JOCSITHEHHS MOCTAaBJICHUX 3aBlaHb». BogHouac
Konneniiist nependayae HeoOX1AHICTh POpMyBaHHS MPUHIIUITIB BUKOPUCTAHHS IITY4YHOTO
IHTEJIeKTY Yy cdepax eKOHOMIKH, MyOJIYHOrO YIpaBIiHHS 1 cepes iHmoro y cdepi

npasocynns [1].

SIckpaBUM TNPUKIAIOM HEOOXIJHOCTI CTBOPEHHS OpraHi3aliiiHMX Ta MpaBOBUX
3acaa Ui BUKOPUCTAHHS MITYYHOTO 1HTEJNEKTY CTalo IIBHJKE MOIIMPEHHS 4ar-00Ta
ChatGPT (Generative Pre-trained Transformer), po3pobnenoro kommnaniero OpenAl.
CydacuHi pocnipkeHHs y cdepl IMTYYHOTO IHTENEKTY 30CEpEePKeHI Ha PO3BUTKY
«reHepatuBHUX» cucteM, Takux gk ChatGPT, ki 3maTHi CTBOPIOBATH KOHTEHT, 110 IMITY€
JIOACHKY JisIbHICTh. MacoBe BINPOBAKEHHS MOAIOHUX TEXHOJIOTIH MOXXE BUKIHUKATH
3HAYHE 3POCTAaHHS MPOAYKTHBHOCTI, 10, 3@ MPOTHO3aMH, 3[aTHE 30UTHIITUTH CBITOBUN

BBII Ha 7% npoTsAromM HaCTYMHOTO ACCATUIITTS [2].

OaHuM 13 KJIIOYOBHUX AaclekTiB LudpoBi3allii CyIoBOI CHCTEMH MOXeE OyTH

aBToMaru3ailisi oOpOOKM TMpolecyadbHUX JOKYMEHTIB. BHUKOpUCTaHHS TEXHOJOTIN
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00po6ku mpupoaHoi MoBH (NLP) no3Bossie MIBUIKO aHAMI3yBaTk Ta CUCTEMAaTU3yBaTH
BEIMKI OOCATM IOPUAMYHOI JIOKyMEHTalli, II0 TEOPETUYHO MOXKE 3MEHUIUTH
HABAaHTA)XCHHS Ha CY[AJIB Ta CIPHUITH ONEPATUBHOMY PO3IISAIY cIipaB. BrpoBamkeHHs
IOPUIMYHUX 4aT-O0TIB Ta AaBTOMATU30BAaHUX KOHCYJIBTAHTIB Yy CYJOBHM IpoLec €
BOXUJIMBUM KPOKOM JI0 MOAEpHi3auii cuctemMu mnpaBocyansd. L{i TexHomorii 3MoxyTb
3a0€3MeYNTH YYaCHUKAM CYJIOBUX MPOLECIB MIBUAKHUI Ta 3py4YHUN TOCTYII 10 HEOOX1THOT
1HpopMalii, Takol SK: po3’sICHEHHsI MPOLEAYPH, BUMOT 10 JOKYMEHTIB Ta JOCTYH 10O
aKTyaJbHOI Cy10BOI pakTUkH. Lle cripusiTuMe miABUILIEHHIO PiBHS IPaBOBOT 0013HAHOCTI
cepel TpOMajsiH, 110, Y CBOIO YEpry, MOXKE 3MEHIIUTH KUIbKICTh HpPOLECyaTbHUX
NOMUJIOK. ABTOMATH30BaHI KOHCYJbTAlli 3MOXKYTbh JIOIOMOITH PO3'ACHUTU CKJIaJHI
IOpUMYHI TUTaHHSA, pOOJISIYM MpaBOCYAns OUIbII 3pO3YMUIMM Ta JOCTYIHHUM JJIS

HIUPOKOIO 3araly.

AHamni3ytoud BETUKI MacuUBU CyAOBOi NpakTuku, anroputmu LI mMoxyTb
MPOTHO3YBaTH MMOBIPHHI pe3yNbTaT CIIpaBU Ha OCHOBI cXOkuX npeuenaeHTis. LI moxe
aHaJI13yBaTH CyJ0BI PIIIICHHS, BU3HAYaI0YH HEBIJMOBITHOCTI 200 MOTEHITIMHI KOPYMITiHHI
pusuku. e crpustiMe MiABUIIEHHIO MPO30POCTI Ta CHPABEAIUBOCTI TOCTIOAAPCHKOTO

CyIOUYMHCTBA. [3].

VY OaraTbox KpaiHax BXE TECTYIOTbCS CHCTEMHM, L0 JO3BOJISIIOTH YXBalllOBATU
pIIIEHHS y MaJO3HAaYHUX CIpaBax ab0 pO3MIAJAIOTHCS 3a CIPOLICHOI MPOILETypOIO.
Takuil miaxig MoXe 3HAYHO MPHUCKOPUTH PO3MNISA TOCIHOAAPCHKUX CHOPIB HEBEIUKOL

CKJIQTHOCTI.

Takox, HA MOIO JYMKY, OHHM 3 TEPCIEKTUBHUX HAMPSMKIB JIJII BUKOPUCTAHHS
HITYYHOTO IHTEJEKTY Yy TIpoleci JOKa3yBaHHS IIiJI Yac po3NIsIAy CIHOpaBd Yy
roCToJapChKOMy Cydl Moxe OyTH HaJaHHS BUCHOBKY €KCIepTa 3 MuTaHb npasa. Ciin
MIIKPECIUTH, 110 BUCHOBOK €KCIIepTa y rajy3l mpaBa He € JOKa30M, Ma€ JOMOMIXKHUN
(KOHCYNIBTaTUBHUM) XapakTep 1 He € 000B’s13k0BUM i cyay. Cyan MOXKe MOCHIaTUCS B

pllIeHH1 HAa BUCHOBOK €KCIIepTa y Taily3i Ipasa K Ha JKEPEIIO BIJOMOCTEH, SIKi B HbOMY
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MICTATBCS, Ta Ma€ 3pOOMTH CaMOCTINHI BUCHOBKH IOJI0 BiAMOBIAHUX NUTaHb (cT. 109
I'TIK VYkpainu). [Tpu3HaueHHs] eKCHEPTU3H y Tally3i MpaBa HE MO OyTH IiJICTaBOIO
3yNMUHEHHS TPOBAHKCHHS y CITPaBi, K 1€ MOXE Bi10yBaTHCS B pa3i MPU3HAYCHHS CYI0BOT
excrieptu3n BianosinHo no0 cr. 228 I'TIK Vkpainu. Excneprusza y ramysi mnpaBa He €

CYZIOBOIO €KCIIEPTU30I0 1 Ma€ KOHCYJIBTaTUBHUHN XapakTep A cyny [4].

Y 3B’A3Ky 3 UMM I[IOCTa€ TUTaHHS B3a€MO3B 3Ky IITYYHOTO IHTEJEKTY Ta
OnokueiiHy 1 TXHBOTO BIUIMBY Ha MPAaBOBE PETYIIOBAHHS BHUPIIICHHS TOCHOJAPCHKHUX

CIOpIB B YKpaiHI.

AHanizytoun crartio Yepnuxa O. - OjokueiH, sK posnojauieHa 0asza JaHuX,
3a0e3neuye BIAKPUTICTb Ta 3aXUIIEHICTh TPaH3aKI[1i, OCKUIBKH JaH1 B HhOMY HEMOXKITUBO
HOiAPOOUTH YW 3J1aMaTH 3aBISKM KpUOTOrpadiyHOMY 3aXUCTy. 3aBASKH CKJIAJHUM
aIropuTMaM, IITYYHUW I1HTENEKT 3AaTHUM aHaji3yBaTH 1H(OpPMALI0 Ta MNpUKRMaTH
pimeHHs. [HTerpamiss HUX MOXIUBOCTEH Y TOCIONAPCHKI MPOLIECH MOXE 3a0€3MeUnuTH

3HA4YHC HiI[BI/IIHeHHSI X e(i)eKTI/IBHOCTi, aJIC BUMaraec pCTCJIbHOT'O IIPAaBOBOI'0O pCTYIOBAHHA

[5].

Tak, Bukopucranng mryyHoro iHtenekty (II) B rocnmogapcbkoMy CyqOYMHCTBI
BIJIKpUBA€E 3HAYHI MEPCHEKTUBU [IJIsl ONTHUMI3allli MPOIECiB, MPOTE BOIHOYAC BUMArae
YBaXHOTO CTaBJEHHS [0 MOTEHIiIMHUX pu3ukiB. [lo-mepiie, icHye pU3MK MOMMIIOK
aJrOPUTMIB, III0 MOXKE IPU3BECTH 0 HETOUHHUX CYJOBUX PIllIEHb, 0COOJIMBO uepes "edexT
YOPHOI CKPUHBKHU", SIKUW YCKJIQJHIOE BUSBICHHS Ta BUIPABICHHS TakUX Momuiok. [1o-
apyre, anroputMu I MoxxyTh Bi1OOpakaTu Ta HAaBITh MOCUJIFOBATH 1ICHYIOU1 COLIaIbH1
yIEepeKEHHs, 0 MPU3BeIe 10 TUCKPUMIHAIIIMHUX CYOBUX PIIIEHb, TOMY HEOOX1THO
3a0€3MeUnTH PeNPEe3eHTATUBHICTh Ta HEYNepeKeHICTh AaHux g HaBdanHs L. Kpim
toro, BukopuctanHs LI 3011b11ye pus3nku Kidbeparak Ta HECAHKIIIOHOBAHOTO JIOCTYITY J10

KOH(IIEHIIIHHUX TaHUX, 110 BUMAarae 3a0e3rnedeHHs] HaAifHOTO 3aXHUCTY JTaHUX.

Takoxk, BIICyTHICTh YITKOTO MPABOBOTO PETyIIOBaHHs 11070 Bukopuctanus LI B

CYIOYMHCTBI CTBOPIOE HEBU3HAYEHICTh 100 MPaB CTOPIH Ta BIAMOBIIAIBHOCTI, IO
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MIIKPECTIOE HEOOX1THICTh PO3pOOJEHHS BIANMOBIIHOTO 3aKoHOAaBcTBa. Haperri,
Bukopuctands 111l Moxke mopymryBaTH €THYHO-TIPABOBI HOPMH, Taki SK IPaBO Ha
CIIPaBEJIMBHI Cy/ Ta MPUBATHICTH, 10 B CBOIO YEPTy BHUMAara€ BCTAHOBJICHHS C€THYHUX
npuHIUIB Ta Mex Bukopuctanus 1. Came Tomy Bukopuctanus LI B rocnogapcrkomy
CYIOYMHCTBI BHUMarae oOOEpEeXHOTO IMiIXOAy Ta HAJEKHOTO IMPABOBOTO Ta ETUYHOTO

pEryaoBaHHs, 1100 3a0e3MeYnTH HOT0 €PEKTUBHICTh Ta CIIPABEAIUBICTb.

BucHoBKkH. TeXHOJIOTTYHUNA PO3BUTOK IITYYHOTO 1HTEJIEKTY Ta PO3MIUPEHHS HOTO
(GYHKIIOHATBHUX MOMJIMBOCTEH CXWISIOTH JI0 MOXIIMBOI €(EeKTUBHOCTI HOTo
BUKOPHUCTaHHS B IOpUANYHIN npakTtuii. HalimommpeHimumu cnocodamu 3acTOCYyBaHHS
HITYYHOTO IHTENEKTy y cdepl mnpaBa MOXYTb OyTH OTpuUMaHHS 1H(GOpPMAIiifHO-
JOBIAKOBHX MarepiaiiB, aBTOMAaTUYHUN MOUIYK Ta AaHaNll3 3aKOHOJABCTBA, CYIOBOI
MIPaKTUKH, a TAKOK (DOPMYBaHHSI MPABOBUX NMO3ULINA. KpiM TOro, ITYyYHUI IHTEIEKT yKE
3MaTHUN aHaNI3yBaTH IMPABOBl JOKYMEHTH, BUBYATH 3aKOHOIABUYy 0a3y Ta Ha/JaBaTu
peKoMeHalli 3 MNpaBOBHX NHTaHb. BoaHOYAac I1CHYIOTh MEBHI IMPaBOBI Ta E€TUYHI
oOMexeHHs oro BukopuctanHs. Ha qanomy erami mITy4YHUH 1HTENEKT CI1J pO3MIAAaTu
K JOMOMDKHHUIN 1HCTPYMEHT, IPOTE€ B MalOyTHROMY HOTO poJib y cdepl IOpUANIHUX
MOCHYT MOXe CcyTTeBO 3pocTu. HanmipHe Bukopucranns LI moxe npusBectu a0
JeryMaHi3arlii mpaBoCy/isl, KOJIU PIlIEHHS BUHOCUTUMYTHCS Ha OCHOBI CTaTUCTUYHUX
MOJICJIeH, a HEe 1HJUBIAYaJIbHOTO MiAXOMy 10 KOXKHOI crpaBu. Biarak, BUKOpUCTaHHS
IITYYHOTO 1HTEIEKTY y CYHOBIH CHCTEMI Ma€ OyTH YITKO BPETyJbOBaHUM, OOMEKEHUM
POJUTIO JOTIOMIKHOTO 1HCTPYMEHTY ITiJl Yac 3A1ACHEHHS MPaBOCYsl, a HE 3aMIHHUKOM
Cyail, 3 000B’I3KOBUM 30€pEKEHHSIM NPIOPUTETY JIOICHKOTO PO3yMY, TOTPUMAaHHS HOPM

MOpaJli Ta MPUHIIUITY BEPXOBEHCTBA MPaBa y MPUUHSTTI PillICHb.
Cnucok BUKOPUCTAHUX JIKEPeJI:
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CKACYBAHHS T'OCIIOJAPCBKOTI'O KOJIEKCY TA HOI'O BILIUB HA
I'OCITOJAPCBKE CYAOUYNHCTBO

€. M. Makcumyk

HaykoBwii kepiBHUK: K.10.H., 101l. }O. b. Topman

AHOTALIfA: CTATTIO MPHUCBIUEHO TOCIHIIKEHHIO IMOBIPHUX HACIIJKIB CKaCyBaHHS
[ocromapcbkoro kofekcy VYKpaiHM SK JJi  PEryilioBaHHS JiSUIbHOCTI CyO’ €KTIB
rOCIOJAPIOBaHHsI, TaK 1 JIJIs1 BPETYIIOBAHHS CIIOPIB MIXK Cy0’€KTaMU TOCIIOapIOBaHHs, a
BIJITaK 1 BIUIMB IIUX 3MIHH HA CYJJOBY IPAKTUKY. ¥ POOOTI TAKOXK PO3IIIIHYTO MEPCIIEKTUBU
rapMOHI3a1i1 FOCIOIapChKO-IIPABOBOTO PETYINIOBAHHS 13 UBLILHO-IIPABOBOIO CUCTEMOIO.
Kuo4oBi ci1oBa: rocnolapcbkuil KOJIEKC, TOCMOAAPCHKUM TIPOLIEC 1 CYIOUUHCTRO,

CKAaCyBaHH:, BIINIMB, IIPUYKUHU.

AKTyaJbHICTh BU3HAUEHA HE JuIlle HAOpaHHSAM YMHHOCTI 3akoHy Ykpainu «IIpo
OCOOJIMBOCTI BPETYIIOBAHHS JISUTBHOCTI IOPUIUYHUX OCI0 OKpEeMHX OpraHi3alliiHoO-
npaBoBuX (HOpM y mepexiHUM mepioa Ta 00’ €qHaHb IOPUIUYHUX OCIO» 1 TUM caMuM
CKacyBaHHSAM [ 0crioapchKoro KoZieKCy YKpaiHH, a TAKOK BOEHHUM CTaHOM, a/1K€ HaBITh
B TaKUU CKJIAAHUI Mepiog MU MaeEMO 00’ €JHYBAaTHUCH 1 MIATPUMYBATH €KOHOMIKY KpaiHH,
B TOMY YMCJII 3aBASKU Cy0’ €KTaM rocrofaproBaHHS.

OCHOBHUH 3aKOH TapaHTy€ KOXKHOMY MPaBO Ha MIANPUEMHHUIIBKY JTISIBHICTD, sIKa
He 3a00poHeHa 3akoHOM [1].

Uepes 3akoHOmaBUE pEryIiOBaHHS MPABOBIAHOCHH BIACHOCTI 1 MiAMPUEMHUIITBA
JIep’)kaBa  BUKOHYE KOHCTHUTYIIMHI 3000B’s3aHHS IIOAO BIJMOBIJATBLHOCTI TIEPET
JIOAMHOIO 3a CBOIO AISUTBHICTB MO 3a0€3MEeYeHHI0 3aXUCTYy MpaB yCiX cyO’€KTIB IMpaBa
BJIACHOCTI 1 TOCTIOZAPIOBAHHA Ta 3aXUCTy KOHKYPEHLII y MiAMPUEMHULBKIN TISIbHOCTI
[2].

JloTpuMaHHA KOHCTUTYLIMHHMX TapaHTid BUIBHOTO PO3BUTKY MHIANPUEMHHUIITBA €
3HAYYIIUM HE JUIIe sl €(EeKTUBHOTO PO3BUTKY PUHKOBOT €KOHOMIKH, CAaMO3alHSATOCTI

oci0 1 HamoBHeHHs JlepkaBHOro OromkeTy YKpaiHu, a W IS 3MIIHEHHS TaKHUX
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OCHOBOIIOJIOKHUX I[IHHOCTEH KOHCTUTYILIMHOTO TOPSANKY YKpaiHH, SIK JE€MOKpaTisi Ta
npaBoBiaAs (BEpXOBEHCTBO IpaBa). BigHocMHU JeprkaBH 1 MIANPUEMHHUIITBA MArOTh
BTUTIOBAaTH  €BPOMEWUCHKY 1JEHTHYHICTh  YKPAiHCHKOTO HApoOAy, HE3BOPOTHICTh
€BPOIEUCHKOTO Ta EBPOATIIAHTUYHOTO Kypcy YKpainu [3].

TakuM 4YMHOM, 3aKOHOJABY€ pPEryIIOBAHHA TMPABOBIAHOCHH BIACHOCTI Ta
MIANPUEMHUITBA € KIIOYOBHM IHCTPYMEHTOM peani3allii KOHCTUTYLIHHUX O00OB’S3KiB
JIEp>KaBH I0JI0 3aXUCTY MpaB Cy0’ €KTIB rOCIOAAPIOBAHHS,

Ines, momo ckacyBaHHsA locCromapCchbKkoro KoAEKCy MMPUIach HOPUANYHUMUA
KOJJaMH HE MepIIui pik, e OylI0 BHUKIMKAHO HEJOCKOHANICTIO KOIEKCY, a came
CyInepewinBicTh HOpM 3 LIUBUIBHIM KOJIEKCOM, a TAKOK OLTBIIICTH HOPM [ 0crionapchkoro
KoJIeKCy OynH OJIaHKETHHMHM, 110 BUKJIMKAJIO CYIEPEYHOCTI 1 IpOoOJIeMU B 3aCTOCYBaHHI1
3aKOHOZAaBCTBA.

[ocnomapcekomy Kojekcy Ykpainu 20 pokiB, 1 BIH JEHIO 3acTapiB, 10 TOTO K,
BBKAEMO TTOMMUJIKOIO 3aKOHOJABIIB Yy JACSIKUX BHUITAKaX 3aMIiCTh BHECEHHSI CUCTEMHUX
smid 0 ['K npuiimatu okpemi HOBI 3akoHU. Kpim Toro, iICHy€ MporajuHa y IpaBOBOMY
perynoBaHHl BiHOCUH y cdepi IT, BipTyanbHUX aKTUBIB, KPUNTOBAIIOTH, IITYYHOTO
iHTeNeKTy [4].

[Ipote BapTO B35TH 4O yBaru Tou (haKT, 110 psii BAKIMBUX PABOBIAHOCHH, SIKI HE
peraMeHTy0ThCs Hi LIUBITbHUM KOIEKCOM YKpaiHU, Hi IHIIUMU 3aKOHOJAaBYMMU aKTaMH,
perymotoTbes BukitodHo airounmM ['K. Jlo Takux ciig BigHECTH: pETYIIOBAHHS PEKUMIB
MOXIJJHUX BIJl IpaBa BJIACHOCTI, TOCIIOAAPIOBAHHS MIAMPUEMCTB Pi3HUX (OPM BIACHOCTI,
3aCTOCYBaHHS aJMiHICTPATUBHO-TOCTIONAPCHKUX CaHKIIIM TOIIO [5].

Kpim toro, 'K Ykpainu MicTUB 1IJTUH psii TAKUX OpraHi3aliiitHO-TIPaBOBUX HOPM,
aki He BusHaueHl y LK Vkpainu, Hanpuknaa: KOMyHallbHE, JEp>KaBHE, Ka3eHHE Ta
MpUBaTHE MIANMPUEMCTBO, KPEAUTHA CIIJIKA, IMiIMPUEMCTBO KOJIEKTUBHOI BJIACHOCTI, a
TaKOXX OpraHizaliifHo-npaBoBi popMu 00’ €JHAHb MIANPUEMCTB (acoliallis, Koprnoparis,
KOHCOPIIYM, KOHIEPH, XOJIJAMHIOB1 KOMITaHii) [5].

[Ipore He3Baxaroun Ha 3Ha4HI HemoONiKM l[ocmomapchKoro Komekcy, OaraTto

HayKOBI[IB-IOPHUCTIB BIJICTOIOIOTH MO3UIIIIO0, 1110 CKacyBaHHs [ 0cmogapchKoro KoJeKCy He
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BUPIIIUTH BCIX mpobneM, a locmomapceke mpaBo 1€ OKpeMa Tally3b, ska MOTpedye
pexonudikarii KoJIeKCy Ta HOro ajamnTalli 10 3aKOHOAaBCTBa YKpaiHHU.

Takox BapTo JMomaTH, IO Halla Jep’kaBa mepeOyBa€ y CTaHi BIWHH, MO Majo
pUBaOIIOE MAPTHEPIB, @ TOMY CKaCyBaHHSI KOJEKCY aXK HisIK HE CIPUSITUME TOKPAIIEHHIO
€KOHOMIYHOMX BITHOCHH YKpaiHU.

[ocnomapchbkuil KOAEKC MICTUTh HU3KY CHEIIalbHUX HOPM, SIKi 3aCTOCOBYIOTHCS Y
CIIpaBax MiX cy0’€KTaMM roCIoaproBaHHs. Mloro ckacyBaHHs 03Ha4ae, 110 TOCTIOAAPChKi
cyniu Oinbllle HE MOXYTh MPSAMO IOCWJIATUCS Ha II HOPMH, IO MOTpedyBaTUMe
nepeopienTanii Ha [{uBinpHUM komekc Ykpainu Ta 3akoH Ykpainu «IIpo ocoOamBOCTI
BPETYJIIOBaHHSA JIISITBHOCTI IOPUIUYHUX 0C10 OKpEMUX OpraHizaiiifHo-nmpaBoBUX (HOpM y
nepexigHui nepiog Ta 00’ € AHaAHb FOPUIUIHUX 0C10», 110 MOKE MPU3BECTH JI0 Ty TAHUHHU.

VY rocnomapchKkux Cropax Cyau OyIyTh KepyBaTHCS 3arajlbHUMU TOJOKEHHSIMU
LKY npo noroopu, 3000B's13aHHS, BIANOBIAAIBHICTH TOLIO.

CynaM [0BeneThCsl MEPEeNIAHYTH NPAKTUKY 3actocyBaHHsa HopMm [KVY vy
TOCIOIAPCHKUX CIOpax, siKi epeOyBaroTh Ha PO3IVIsil, Ta (hOPMyBaTH HOBY MPAKTUKY Ha
ocHOBI mooxkens [IKY.

Bapro 3BepHyTHM yBary Ha I1HCTUTYT NpPETE€H31d y TOCHOAAPCHKOMY MpPOIIECI.
3okpema y vactuHi 2 ctarti 19 T'ocnomapchkoro mpouecyanbHOro KOAEKCY YKpaiHu
ocoOu, SIK1 OPYIIXJIU MpaBa 1 3aKOHH1 1HTEPECH 1HIINX 0C10, 3000B’s13aH1 IOHOBUTH iX,
HE YEeKalouu Tpen sBJICHHS MpeTeH3ii yu mo30By. [Ipore BuMoOru momo ogpopmieHHsS
rOCIOAPCHKOT MPETEeH31i, Ik CIoco0y T0CYA0BOTO BPETYIIOBAHHS TOCIIONAPCHKOTO CIIOPY,
Oynu y ckacoBaHoMy ['ocrioiapchkoMy KOJIEKC1, a HEIOTPUMAaHHS MpolecyanbHoi popmu
MaTUMeE CBOi HETaTUBHI HACIIIJIKH, 30KpeMa 3aJIhIleHHs 06e3 po3misiay. Bapro naronocury,
110 B ACSKUX KaTEropisix CIpas Iis CTalis € 000B'SI3KOBA.

TakuMm yrHOM, CKacyBaHHS [ 0CIIOapCHKOTO KOJEKCY € 3HA4HOI0 pedopMOIo, sKa
npu3BelE N0 1HTErparii TOCHOJapChKOTO 3aKOHONABCTBA B IMBUIbHE mpaBo. lle
BUMaraTtiMe BiJl YYaCHHKIB TOCIIOJAPCHKOTO MPOIIECY, FOPUIUIHOI CITITBHOTH Ta CYIOBO1
CUCTEMHU aIalTaIlii 0 HOBUX MPABOBUX Peaiil, yTOCKOHAJIEHHS 3aKOHO/IAaBCTBA, a TAKOXK

IIBUJIKOTO pearyBaHHs 3aKOHOJABIIS IIOAO YCYHEHHS MPOTAIMH 1 KOJI3iHM, sIKi €
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HEMUHYYHMMH, aJ)Ke MOBA WJIe MPO MIMPOKE KOJIO BIAHOCHH,, SIKI PaHillle PEeryatoBaINCh

FOCHO,IIapCLKI/IM KOACKCOM.
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changes on court practice. The article also examines the prospects for harmonisation of
economic law regulation with the civil law system.

Keywords: commercial code, commercial procedure and court proceedings,
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KPUMIHAJIBHE ITPABO TA ITPOLEC,
KPUMIHAJIBHO-BUKOHABYE ITPABO, KPUMIHAJIICTHUKA,
KPUMIHOJIOI'IA

OCOBJIUBOCTI KPUMIHAJIBHOI'O ITPOBA/IKEHHSA B YMOBAX
BOEHHOI'O CTAHY

A. P. CrebieBcbkuid
HaykoBuii kepiBHUK: K.H.10., AoL. O. I. Cacko
AHoTanis. Y cTarTi po3nifIal0ThCsl 0COOTUBOCTI KPUMIHATILHOTO MPOBAKEHHS B
yMOBaxX BOEHHOTO CTaHy, 30KpeMa, aHAII3YIOThCS 3MIHM B KPHUMIHAJIBHOMY IPOIIECI,
MOB'A3aH1 3 BBEJICHHSIM BOEHHOTO CTaHy B YkpaiHi. OkpeMy yBary npHaiieHO IPaBOBUM
MeXaHi3MaM, 10 PETYIIOI0Th AISUIBbHICTh MPABOOXOPOHHUX OPTaHiB, CYJOBUX Ta 1HIIUX
OpraHiB y 1M Tmepioi, a TakoX IpaBaM Ta CBOOOJaM OCi0, IO € y4YaCHUKaMU
KPUMIHQJIBHOTO TIPOBA/DKEHHS. BH3HaYe€HO OCHOBHI BHUKJIMKA Ta MPOOJIEeMH, SKi
BUHUKAIOTh Y KpUMiHAJILHOMY MPOLIEC] MiJ] 4aC BOEHHOTO CTaHy, a TAaKOXK 3alpOINOHOBaHI
NUISIXA 1X BUPIMICHHS IS 3a0€3MEUeHHS CIPABEIJIMBOCTI Ta MPABOMOPSAIKY B YMOBax
HaJI3BUYaHOI CUTYaITii.
Ku1104oBi cj10Ba: kprMiHalIbHE TPOBAHKEHHSI, BOEHHUM CTaH, MPABOBl MEXaHI3MH,

MIPaBOOXOPOHHI OpraHu, MpaBa Ta CBOOOIH.

BoeHHUI cTaH 3HAYHO YCKJIQJHIOE 3[1MCHEHHS NMPaBOCYIJAsl, OCKUIBKA BHMarae
OTIEPaTUBHOTO pearyBaHHs Ha HOB1 BUJIM 3JIOUMHIB, TAKUX SK MOPYIIEHHS 3aKOHIB BiiHH,
TepopusM 1 3pajga. [IpaBooXopoHHI OpraHu 3a3HAIOTh JIOAATKOBOIO HAaBAaHTAXKEHHS, IO
noTpeldy€e 3MiH Yy KPUMIHAJILHOMY TMPOIIECi, 30KpeMa B Oprasizaiiii po3cCiiayBaHb Ta
CYIOBHUX TIPOIEAYP. 3POCTAE BAXKIUBICTh 3a0€3MEUCHHS MPaB TPOMAJISH, JOTPUMAHHS
HOPM MDKHApOJAHOTO TYMAaHITApHOTO IMpaBa Ta 3a0e3MEeUeHHs MPaBOCYI/s HaBITh B
yMOBaxX BIMCHKOBOI 3arpo3d, IO POOWTH JOCHIKEHHS IIi€l TeMH HaJI3BUYAITHO

aKTyaJbHUM. AKTYaJIbHICTh TOJISTAa€ B HEOOXIJHOCTI ajamTarlii mpaBoOBOi CUCTEMH J10
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€KCTpEMaJIbHUX YMOB BIAHHU.

3rigHo 31 crarreto 1 3akony Ykpainu "lIpo mpaBoBuil pekuM BOEHHOTO CTaHy'",
BOEHHUH CTaH € OCOOJMBUM MPABOBUM PEKHUMOM, ITI0 BBOAUTHCS HA TEPUTOPIi YKpaiHu
a00 B OKpeMHX i1 yacTHHaX y pasi arpecii abo 3arpo3u Hamajy, a TaKoX Mpu HeOe3nerl
JUTSI IEP>KaBHOI HE3AJICKHOCTI Ta TEPUTOPIaIbHOI IITICHOCTI. BBEACHHS IBOTO peXUMY
HaJa€ opraHaM JICpXKaBHOI BJIaJ{, BINCHKOBOMY KOMaHAYBAaHHIO, BIHCHKOBUM
aJMIHICTpAIlisSIM 1 OpraHaM MICIIEBOTO CAaMOBPSyBaHHS HEOOX1THI MOBHOBAXKCHHS JIJIs
O00poTHOM 3 3arpo3amu, BiJICIUYEHHS arpecii Ta 3a0e3ledeHHs] HAIIOHAIBHOI OE3MeKH.
OxkpiMm ToOroO, BiH nepeadayae TUMYACOBE OOMEXKEHHS KOHCTUTYIIIWHUX IMpaB 1 CBOOOJ
IpOMaJIsiH Ta TpaB IOPUAUYHUX OCIO, 110 BU3HAYAETHCS KOHKPETHUMHU TEPMIHAMH Y
3B'13Ky 3 HAasIBHOIO 3arpo3oto [1].

[Ticnst mowarky macmtaOHOro BroprHeHHs1 Pocii yacTrHa yKpaTiHChKUX TEpUTOPIi
ONMHUJIACA MiJ KOHTPOJEM 3arapOHHUKIB, a JIeSIKI pallOHM CTajud 30HAMHU aKTUBHHX
OoiioBux niid. [lompu BBEeNEHHS BOEHHOTO CTaHy, K 3a3HauuB lonoBa KacamiitHoro
Kpuminansaoro Cyny Bepxosaoro Cyny C. 1. KpaBueHko, cynu MarOTh MpOOBXKYBaTH
BUKOHYBATH CBO1 (PYHKIIIT 100 3/[1HCHEHHS MPABOCYIA, SIK IbOro BuMarae Koncturyinis
Vkpainu [2]. Sk 3a3Hauar0Th HAYKOBIl, OCOOJMBICTIO PErYIIOBAaHHS KPUMIHAIBHUX
MPOIIeCYaJbHUX BITHOCHH Y YMOBax HaJI3BHYAlHUX TPABOBHX PEKHUMIB € T€, IO BOHU
3MIACHIOIOTHCS HE JIMILE 3a IOIOMOTO0 3BUYaiiHUX HOPM 1 3aKOHIB, 110 J1F0Th Y MUPHUI
yac, ajie ¥ Yepe3 creliajibHl 3aKOHONIABYl aKTH, IO MICTATh crenudiyHi MexaHi3Mu
3aCTOCYBaHHSI Ta BU3HAYAIOTh OCOOJMBOCTI KPHUMIHAJIBHOTO MPOBAKEHHS B TaKUX
ymoBax [3, c. 98]. lle 6€3yMOBHO CTOCYEThCSI 1 KPUMIHAILHOTO MPOBAKEHHS M1/ Yac
BOEHHOTO CTaHY.

3akoH Ykpainu «IIpo BHeceHHs 3MiH 10 KprMiHanbHOTO MpoLeCyaibHOTO KOIEKCY
VYkpainu moa0 yIoCKOHAJICHHS TMOPSAKY 3AIMCHEHHS KPUMIHAIBLHOTO TPOBAHKCHHS B
YMOBax BOEHHOIO CTaHy» Nependadyae KilbKa BaKJIUBUX 3MiH, SIKI OXOIUTIOIOTH Pi3HI
aCIeKTH KPUMIHAJIBHOTO MPOLIECY, 30KpeMa:

1) BHecenHs 1HdopmMartii 10 €EAUHOTO peecTpy A0CYNOBUX posciinyBaHb (€P/IP);

2) npoBeneHHs OONIYKIB Ta OIJISAIIB KUTIA, BOJIOAIHE 400 0co0u;

197



3) CTpOKiB BUKOHAHHS MIPOLIECYyIbHUX JT1H;

4) 0coOIMBOCTEH IOTUTY IT103PIOBAHUX;

5) y4yacTi 3aXMCHUKIB Y OKPEMHUX MPOIeCyalbHUX AisX [4].

KpuminanbHe mpoBa/PKeHHS B YKpaiHl pO3MOYMHAETHCA 3 BHECEHHS 1HGOopMaIrii
PO KpUMiHAJIbHE MPABOMOPYLICHHS 10 €IUHOTO PEECTpy IOCYIOBUX PO3CIiAyBaHb
(EPIP). IIpoTe B yMOBax BOEHHOTO CTaHy II€i MpoIleC MOKe OyTH YCKIaJHEHUN depe3
TEXHIYHI TPYJAHOII, 30KpeMa IOJOMKH O0JiaJlHaHHs, Mepeboi B €IEKTPONOCTavyaHHi,
poOIeMH 3 TOCTYTOM 10 [HTepHeTy, a TakoX (I3UYHI TEPEIIKOIN, TaKi K OJTOKYBaHHS
aZMIHICTpaTUBHUX OyiBeslb a00 TPAHCIOPTHI TPYAHOUI. Y TaKUX CHUTYyaIlisIX MOXKE
BUHUKHYTH HEMOKJIUBICTh CBO€YACHOTO BHeceHHs AaHux g0 €PJIP, mo, B cBOIO uepry,
1030aBJisie OpraHv JOCYAOBOTO PO3CIITYBaHHS MOXJIMBOCTI IPOBOJUTH CHIAYl Ta
PO3IIYKOBI Jii BIAMOBIAHO /10 3aKoHY [5, ¢. 139].

[Ilomo o6uryKy Ta oy xKUTiIa ad0 1HIIKUX BOJIOAIHB, @ TAKOXK OOIIYKY 0COOH, TO
B YMOBaxX BOEHHOTO CTaHY YacTO BUHUKAIOTHh CHUTYaIlii, KOJW 3aJy4YeHHS MOHATHX € a0o
HEMOXXJIMBUM, a00 HeOe3neuHuM. B Takux Bumagkax oOUIyKH MOXKYTh IPOBOAUTUCH O€3
y4acTi NOHATHX, IPOTE OOOB'A3KOBO Ma€ OyTH 3aCTOCOBAHO TEXHIYHE OOJaJHAHHS JJIs
¢ikcarrii, 3okpema Oe3nepepBHUN Bifmeo3anuc. Lle mo3Bonsie 3abe3meunTu HaJICKHHM
piBEHb O€3MEKHU Ta 3aKOHHOCTI MpOoLEeCyalbHUX 11 y Mepi0l BOEHHOTO CTAHY.

3MIHHM TaKOX CTOCYIOThCSl CTPOKIB BUKOHAHHS MpoliecyabHUX Aiil. Hanpuknan,
3aTpUMaHHs 0coOM 0e3 yXBanM cyay abo IMOCTaHOBH IPOKypopa B YMOBaX BOEHHOTO
CTaHy HE MOXKe nepeBuIyBaTH 216 roaus. J{onarkoBo, CTPOK 10CYA0BOTO PO3CIiAyBaHHS
MOke OyTH 3yNMMHEHHUHA 3a TIOCTAHOBOIO TMIPOKYpOpa 1 TOHOBIIOETHCS, KOJHU
MIPUITHHSIOTHCS 00CTaBUHHU, 1110 CTAJIU MiCTABOIO JJIs 3yMMHECHHS. TepMiH TpUMaHHSI ITi/T
BapTOI0 MOXeE OyTH MPOJOBXKEHO J0 OAHOTO MICAIS 1 HaBITh KiJbKa pa3iB MPOTATOM
JIOCYZIOBOTO pO3CiiayBaHHs [4].

i 3MiHK COpUSIOTH OB €(EKTUBHOMY MPOBEIEHHIO PO3CIiayBaHb B yMOBAX
BOEHHOTO CTaHy, MOJIETHIYIOUM (IKcalilo MpoIecyalbHUX i 1 3a0e3nedyroun
JOTPUMAHHS CTaHJAPTIB O€3MEKH Ta 3aKOHHOCTI.

3MIHM TaKOX CTOCYIOTHCS JIOMUTIB CBIJKIB 1 MOTEPHIIUX Y KPUMIHAIBHOMY
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npoBaJiKeHHI1. 115t 3a1100iranHs OpyIIEHHSM ITpaB YYaCHHUKIB IIPOLIECY Ta TUCKY Ha HUX,
pe3ysbTaTi JOMHUTIB OOOB'SI3KOBO (DIKCYIOTBCS 3a JIONOMOTO Biaeo3amucy. Lle
3a0e3mneduye Mpo30piCTh 1 YECHICTh MPOIIECY, a TAKOXK JO3BOJISIE YHUKHYTH OYIIb-SKOTO
BIUIMBY Ha CB1JIKIB 200 MOTEPHiINX 3 OOKY IMPABOOXOPOHIIIB.

[ToBHOMacmTabHE BTOPTHEHHS POCIi CTal0 CEpHO3HOI0 TIEPEBIPKOIO IS
KPUMIHAJIBHOTO TIPOIECYaJbHOTO 3aKOHOAABCTBA YKpaiHM Ta MOro peasbHOTro
3actocyBanHs. Ha Bigminy Big 2014 poky, ko cucTema NpaBoIopsiiKy B YKpaiHi Oyia
HEIO0CTaTHBO MIATOTOBJICHA IO PO3CIiTyBaHHs HACHIIKIB BIHHH, 3 24 moTtoro 2022 poky
111 IPOIIECH CTAIM 3HAYHO €(DEKTUBHIIINMU, X04ua ¥ HE TT030aBIeHUMU HenomikiB. [IpoTe
KpUMiHaJbHE MpOIeCyalbHE 3aKOHOAABCTBO YKpaAiHU MOTpedye MOAAJIbLINX 3HAYHUX
3MiH, $IKI TMOBHMHHI KOMIUIEKCHO BHPIIIUTU MpoOeMy 3a0e3nedeHHs e()EeKTUBHOIO
PO3CIIiyBaHHS YMCICHHUX 1 MAacIITaOHUX MOPYUIECHb 3aKOHIB BIMHH, a TaKOX YCYHYTH
HACJI1AKM 30pOMHOro KOH(IIIKTY B yMOBaX OKymHarlii.

Kpim Ttoro, no umnHoro KIIK Vkpainu HEOOXiJHO BHECTH MOJOKEHHS, IO
BHU3HAYAIOTh MPOIEAYPY MEPEBIPKH aBTEHTHUYHOCTI Ta BIAMOBIAHOCTI EJIEKTPOHHUX
J0Ka31B, 30KpeMa CKpIHIIOTIB. OJHUM 13 MOXKJIMBHX BapiaHTIB € Take (POPMYITIOBaHHS:
«CKpIHIIOTH/3HIMKH €KpaHa MOXYyTh OyTH BH3HAHI JIOKa3aMH JIMIIE 33 YMOBH
JOCTYIHOCTI METaJaHMX 3HIMKa €KpaHa JJIsl Meperisay, a TakoX MICIS MPOBEACHHS
eKCIepTU3u, W0 MIATBEPAUTh OPUTIHAIBHICTH HaJaHOTO Aokaszy». lle m03BoIuTH
3a0e3MeunTy OUTBIIY JTOCTOBIPHICTH €IEKTPOHHUX JIOKA31B 1 3MEHIIUTh WMOBIPHICTH iX
danbcudikanii [6, c. 118].

Braxxaemo, 1o 3anpononoBane gonoBHeHHs 10 KIIK Ykpainu mono mnepeBipku
ABTEHTUYHOCT] €JIEKTPOHHUX JI0OKa3iB, 30KpeMa CKPIHIIOTIB, € BaXXJTMUBUM KPOKOM Y
3a0e3MeueHHl MpaBoOCyA/sl B yMoBax ULM(poBi3alii Ta IHMPOKOTO BHUKOPUCTAHHS
CJIGKTPOHHHUX 3acO01B KOMYHIKAIlii. ¥ Cy4acHOMY CBITI €JE€KTPOHHI JOKyMEHTHU Ta
CKPIHIIOTH YacTO CTalOTh BAXKJIMBUMH JOKAa3aMU B KpHUMIHaJIbHUX CHOpaBax, 1 ix
noTeHIIiHa danbcudikaiiiss MoXKe CEpHO3HO BIUIMHYTH Ha PE3YJIbTATH PO3CIIAyBaHHS.

KpuminanbHe npoiecyalibHe 3aKOHOAABCTBO Ma€ aJanTyBaTUCS A0 peallid, M0

ICHYIOTh B JIep>kKaBi, 30KpeMa J0 YMOB BOEHHOTO CTaHy, 1 BIIMOBIAaTH BUMOT'aM HAJIC)KHO1
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NpaBOBOi Mpoleaypu Ta e(QEeKTUBHOIO IMPaBO3aCTOCYBaHHSA (B TOMY 4YHCI 4epes
BIJIMIOBIJIHY CYJOBY MPAaKTUKY). BOHO MOBUMHHO CTaTd OCHOBHUM €JIEMEHTOM MEXaHI3My
KPUMIHAJIBHOTO TIPOIIECYy, SIKAKA 3a0e3ledye CIpaBeIMBICTh 1 IPaBOMOPSIOK.
BpaxoBytoun 1ie, BaXxJIMBO PO3POOUTH UITKY HOPMATUBHY 0a3y IJisi KPUMIHAJIBbHOTO
MPOBAJHKEHHS, IO 0a3yeThbcs HA MPHUHIUII OajaHCy MK MPUBATHUMH Ta IMyOJIIYHUMU
iHTepecamu. lle Bkirouae BU3HAYEHHs OCHOBHHX 3aBIaHb KPUMIHAJIBHOTO IPOIIECY, a
TaKOX TMPaBOBUX 3aco01B, HEOOXITHUX I iX peam3amii. He MeHIT BaXIUBUMH €
000B's13KH 0C10, AK1 31HCHIOIOTH KpUMIHAJIbHE MPOBAXKEHHS BiJl IMEHI JIEpP>KaBH, a TAKOXK
3a0e3MeueHHs HaJIe)KHOTO CTaHJapTy MPaBO3aCTOCOBHOI JISILHOCTI Ha BCIX eTarax i B
yCiX BUJIaX KPUMIHAJILHOTO mporiecy [7, c. 288-289].

Takum 4rHOM, KpUMiHAJIBHE MPOBAHKCHHS B YMOBAaX BOEHHOTO CTaHy MOTpelye
3MIH 1 ajamnTaiii MpaBOBUX MEXaHI3MIB JO HOBUX peamiil. [lin yac BO€HHOro crany
BXKJIMBO 30epiraru 6anaHC MK HEOOXITHICTIO 3a0€3MEUCHHS HAI[IOHAIBHO1 OE3MEeKH Ta
npaBaMH JIIOMWHU, IO € OCHOBOIO MPaBOBOi AepxaBu. Ham3puuaiiHi 0OCTaBUHU HE
MOBUHHI CTaBUTH IIiJl 3arpO3y OCHOBHI JIEMOKpATHUYHI MPHUHIIUIHK, Takl SK MpaBO Ha
CIpaBEIJIMBHI CyJ] Ta 3aXHCT B1Jl HEOOIPYHTOBAHUX MepPeCiilyBaHb. BU3HauYE€HHS YITKUX
MEXaHI3MiB, [0 PETYIIOIOTH TIsTbHICTh TPABOOXOPOHHUX OPTaHiB Ta CYIOBO1 CUCTEMH, a
TaKOXX BJOCKOHAJICHHS TPOIENYyp KPUMIHAIBHOTO MPOBAKEHHS B yMOBaX BOEHHOTO
CTaHy, CTaHE BAXKJIMBUM KPOKOM ISl 3a0€3ME€UEeHHs CIPABEJIMBOCTI 1 IPABOMOPSAKY B

KpaiHi.
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IOPUJIMYHA BUIITOBIIAJIBHICTD 3A KOPYITIITAHI
MPABONOPYIIEHHS: EGEKTUBHICTH TA TPOBJIEMU
3ACTOCYBAHHS

I. M. ®inwok, O. M. /leiineka

HaykoBwii kepiBHUK: K.10.H., Aol A. II. I'ycak

AHortanisi: J{ochiKyIOTbCS OCHOBHI YMHHHUKH, $SIKI CIPUSAIOTH TMOLIUPEHHIO

KOPYMILIHHAX CXEeM, HaJa€ThCsl BHU3HAUEHHS KOPYIILIi BIAMOBIAHO IO 3aKOHOJABCTBA

VYKkpaiHu, a TakoXX aHATI3yIOThCS BUIU IOPUIAYHOI BIAMOBIIAIBHOCTI 32 KOPYIIIiiHI

npaBonopyuieHHa. OkpeMy yBary MpHAUICHO MeXaHi3MaM OOpoThOM 3 KOpYMINEK Ta

BaYKJIMBOCTI 3a0e3neyeHHs HEB1JIBOPOTHOCTI NTOKapaHHs. EdexTuBHICTh

AHTUKOPYMIIHHUX 3aX0/11B BU3HAUYATUME MEPCIEKTUBHU PO3BUTKY YKpaiHU Ta 3MIIIHEHHS
BEPXOBEHCTBA IpaBa.

Karwu4oBi ciaoBa: kopynmilisi, KpuUMiHajdbHa BiANOBIJAIBHICTh, XaO0apHUIITBO,

MIPO30PICTh BIIA, BEpXOBEHCTBO IpaBa, peopMyBaHHS.

Kopymitist Byke TOBrHii 4ac 3aIUIIAETHCS OJTHIEI0 13 HAUTOCTPIMUX Mpo0ieM YKpaiHu
Ta MPEAMETOM MOCTIMHUX IUCKYCIM SIK Ha HAI[lOHAIBHOMY, TaK 1 Ha MIXKHApPOJHOMY
piBHsX. BoHa cmocrepiraerbcsi yepe3 HU3KYy UMHHHKIB, CE€pell SIKMX — 3JI0BXKUBAaHHS
BJIAJI010, HEJIOCTATHIN PiBEHb JOOPOUECHOCTI OKPEMHUX MOCAIOBIIIB, @ TAKOXK TOJIEPAHTHE
CTaBJICHHS 3HAYHOI YAaCTMHU TPOMAJSH J0 MOOYyTOBMX MpOsBIB Kopymiii. bararo xTo
crpuiiMae HE3aKOHHUW MarepianbHUM Ccroci0, sk eheKTUBHUMN 3acid JJid BUPIMICHHS
O0COOMCTUX MUTaHb, 10 YCKIAJAHIOE OOPOTHOY 3 IUM SBHUIIIEM.

Kopymiiss — 1 HempaBoMipHE BHKOPUCTAHHS OCO0OI0 CBOiX CIY>KOOBHX
MOBHOBa)KEHb a00 MOB’I3aHUX 13 HUMH MOXJIMBOCTEH 3 HAIAHHSM JIOCTYITY A0 0COOUCTOT
BUT'OJIM YW BUTOJIU JUIsl TPETiX 0¢10. BoHa Takok BKiItOYa€ HaTaHHS, TPUHHATTS PlIICHHS
IIOJI0 TMPOTO3HUIIT TAKOTO BapiaHTy 3 NPU3HAUYCHHS BIUIMHYTH Ha pINIEHHS 4d Ail
ciry00B0i1 ocobu B ii mpodeciiiniit aismbHOCTI [1].

3akoH VYkpainu «IIpo 3amobOiranHst kopymiii» [2] mepenbadae KOpyIIiioO, SIK
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BUKOPHUCTAHHS OCOOMMBUX, YIMOBHOB2)XCHOIO HAa BUKOHAHHS (YHKIN JepkaBu abo
MICIIEBOTO CAMOBPSIIYBaHHS, CBOIX TOBHOBAKEHB UM MOB’I3aHUX 13 HUIMH MOXJIMBOCTEH
JUTSI OTPUMaHHS HEMIPaBOMIPHOI BUTOMU. Takok KOPYIIIHHUMY MisTHHIMU BBaKAIOTHCS
NPUAHATTS, O0ILSTHKA a00 TPOITO3UIliS TaKO1 BUTOM ISl ce0e UM TPETiX 0c¢i0, a TaKoXK ii
HaJaHHS 3 MPU3HAYCHHS CIIOHYKAHHSI II0CAI0BOT 0COOH 70 MMPOTUIIPABHOTO TisTHHSI.

B  Vkpaini mnepea®adeHO IIMPOKUN CHEKTp TOKapaHHS 3a KOPYMIIiHHI
paBoONOpPYyIIEHHS — BiJ mTpadiB 10 KoH]icKallii MaiiHa Ta 0OMEXXEHHS BOJII Ha 3HA4YHI
CTpokH. BenmnunHa monTko[KeHHS 3aJICKUTD BiJl TSHKKOCTI BAMHEHOTO MPABOIIOPYIICHHS,
MaciTabiB HE3aKOHHOTO 30aradyeHHs, a TAKOXK 3aB/IaHOI IITKOJM JIEPkKaBl Ta CyCHIbCTBY.
BaxnuBuMm npuHIUmnoM y 00poTb0il 3 KOPYIILIEI0 € HEBIABOPOTHICTh MOKapaHHS, IO
crpusie 3arnoOiraHHI0 MOAIOHMM NPAaBOMOPYLIEHHSM B YCIX cdepax aepKaBHOIO
yOpaBlliHHS Ta Oi3Hecy. buibln edekTuBHE 3aCTOCYBaHHS CYBOPHX 1 CHpPaBEIIMBHUX
CaHKIIIH 3/1aTHE 3a0€3MeYUTH JOTPUMAHHS IPUHIIUIY BEPXOBEHCTBA MpaBa, MPO30POCTI
BJIAJIM Ta 3aXMUCTy NpaB rpomMajsH [3].

BianoBinHo no yactunu mepinoi ctarti 65 3akoHy Ykpainu «IIpo 3amoOiranHs
KOpPYMIIi» 32 BUNHEHHS KOPYNIIMHUX a00 MOB’sA3aHUX 13 KOPYILIEIO MPABONOPYLIEHB,
ocoba Moke OyTH NMPUTATHYTA JO TAKUX BHUJIIB IOPUIAYHOI BIAMOBIAAILHOCTI:

e KPHUMIHAIBHOI;

e QJMIHICTPATUBHOLT;

o IMBLIHHO-TIPABOBOT;
e JIUCIUIUIIHAPHOI.

KpuminanbHa BIANOBIJANBHICTh ABISE€THCA BUMYIICHUM 3a3HaBaHHSAM 0CO0O0I0, SIKa
BUMHMUJIA 3JI0YUH, JEPKABHOTO OCYy Ta rependauyeHux caHkuiero crarti KpuminansHoro
KOJIEKCY 0OMEXeHb MalfHOBOTO, 0COOMCTOTO, 200 1HIIIOTO XapaKTepy, AKi BU3ZHAYAIOTHCS
OOBHHYBaJIbHUM BHPOKOM CyAy Ta TOKJIAQal0ThCcsi HAa BUHHOTO CHEIliaTbHUMU
nep>kaBHUMHE opraHamu. Hampukian, 3a ct. 210 KpumiHampHOTO KOmEKCy YKpaiHu
KpUMiHaJIbHA BIJAMOBIIAIBHICTh MepeadadyeHa Jisi TMOCaJOBUX OCI0 3a HEIJIbOBE

BHKOPHCTAHHS OIOMKETHUX KOIITIB [4].
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AJIMIHICTpaTUBHA BIJMOBIAANBHICTh € HAWOUIBII PO3IMIMPEHUM BHJIOM HOPUIAUIHOL
BiMOBiAaNbHOCTI. BoHa 3abe3medye 3acTOCyBaHHS YIMOBHOBaXEHHM OpPraHoM abo
MOCAJOBOI0  0CO0OI0  aJMIHICTPAaTMBHOTO CTSITHEHHS J0 0Ci0, sKi BYMHUIHU
aJMIHICTpaTUBHE TTPABOIOPYIIIEHHS, ITOB’s13aHe 3 Kopytii€eto [1].

[{uBiTBHO-TIpaBOBAa BiAMOBIAAIBHICTE € PI3HOBUAOM JACPKABHOTO MPHUMYCY, ITIiCIIS
4Oro mnepeadadaeTbes 3aCTOCYBaHHs CaHKIIA MaTepiajJbHOTO XapakTepy, CIpSIMOBAaHUX
Ha BIJIHOBJICHHSI MOPYIICHUX TpaB Ta 3a0e3IeueHHs cTablIbHOCTI PUHKOBUX B1JHOCHH.
I{e Mmo>xe BUpakaTHCsl y BUIJIA/II CTATHEHHS mTpadiB, HEyCTOMOK abo meHi [1].

JlucrurutiHapHa BIAMOBIAANBHICTE € (POPMOIO IOPUAMYHOI BiAMOBIIANBHOCTI, SKa
MOKJIaJa€ Ha TpaIliBHUKA 0OOB'SI3KM BIANOBIIATH Mepe]; poOO0TO0 a00 YIIOBHOBAaXKEHUM
OpraHoOM 3a MOPYILIEHHS TPYAOBOI AUCIUILTIHM [1].

Kopymiisi crama cepiio3Horo mpoOieMoro, sika pyWHY€E OCHOBU JEP)KABHOCTI,
€KOHOMIYHOTO PO3BHUTKY Ta Omaromoiyyds rpomaasH Ykpainu [5]. Bigkputi daktu
KOPYINIIHHUX CXEM Ha HAWBHUILMX PIBHAX BIJIAU, PO3KpPaJaHHS JEp>KABHUX KOIUTIB 1
aKTHBIB, XaOApHUIITBO IiJl Yac 3aKyIiBeJb Ta HaJaHHS JIEP>KaBHUX MOCIYT — yce I1e
BKa3ye Ha MaclITaOHu I1i€l raHeOHOI MpaKTUKU. Bennki BUTpaTH, K1 BTpavaroThCsl 4epes
KOPYMITIHHI 11, MOTJIH O OyTH BUKOPUCTAH1 I PO3BUTKY 1HPPACTPYKTYpH, MIABUIIICHHS
OCBITM, MEAMIIMHA Ta colliajdbHOTO 3a0e3nmedeHHs. HaromicTe 11 pecypcu
BUKOPHCTOBYIOTH JI0 KUIIIEHb KOPYMIIOHEPIB.

[Tomonary KOPyMITiF0 MOMKIJIMBO JIUIIIE 32 YMOB HEBIJTBOPOTHOCTI TTOKapaHHs JJIs BCIX,
XTO JI0 IILOTO MPUYETHUM, HE3aJIEKHO BIJ iXHIX 3B’SI3KIB UM OararcTBa, a TaKOXK 4epes
cucteMH1 pedopMu Ta MABUIIEHHS IPO30POCTI B YCiX chepax Aep:KaBHOTO yIPABIIIHHSL.
Tinbky Bifl €hEeKTUBHOCTI aHTHUKOPYIIIMHUX 3yCHIIb 3aJIEKUTh MaOyTHE YKpaiHH, sKe

MOke OyTH CIIpaBeyIMBUM Ta MPOLBITAIOUNM.
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FINIUK I. M., DEINEKA O.M., Gusak A. LEGAL LIABILITY FOR
CORRUPTION OFFENCES: EFFECTIVENESS AND PROBLEMS OF
IMPLEMENTATION The main factors that contribute to the spread of corruption
schemes are studied, corruption is defined in accordance with the legislation of Ukraine,
and the type of legal liability for corruption offenses is analyzed. Special attention is paid
to the mechanisms of combating corruption and the importance of ensuring the
inevitability of punishment. The effectiveness of anti-corruption measures will determine
the prospects for the development of Ukraine and the strengthening of the rule of law.

Key words: corruption, criminal liability, bribery, transparency of government, rule

of law, reform.
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KPUMIHAJIBHO-ITPABOBA PEIVIAMEHTAL IS BUKOHAHHSA
OBOB’A3KY OO0 3AXUCTY BITYN3HU, HE3AJIEZKHOCTI TA
TEPUTOPIAJILHOI HIJIICHOCTI YKPAIHU

M.B. Kononcbka
HayxoBwuii kepiBHHK: K.10.H., fo11. O. JI. CTapko

AHortania. Crarts npucBIueHa MpoOJIeMi MPaBOBOi  permaMeHTarii
BUKOHAaHHS OOOB’SI3Ky IIOAO 3aXMCTy BITUM3HM, HE3alekKHOCTI Ta TEPUTOPIaIbHOI
LITICHOCTI YKpaiHu sIK 0OCTaBUHH, 110 BUKIIIOYAE KPUMIHAIBHY IPOTUIPABHICTD J1STHHS.
[IpoanainizoBaHo MepeBard Ta HEJOJIIKH KPpUMIHAJILHO-TIPaBoBOi HOpMH 3a cT. 43-1 KK

VYKpainu.

KuarouoBi csoBa: 0o0cTaBUHM, L0 BHUKJIIOYAIOTh KPUMIHAJIBHY IPOTUIIPABHICTD
TISIHHA, BUKOHAHHS 000B’ 3Ky, IPABO Ha 3aXUCT, 30poiiHa arpecis, BOEHHUM CTaH, YMOBU

10 CTOCYIOTHCA ITOCATaHHA, YMOBH, IO CTOCYIOTHCA 3aXHCTY.

VY 3B’SI3Ky 13 MOYATKOM MOBHOMAacmTabHoro BTopreHHss P® B VYkpainy Ta
HEOOX1AHICTIO MPABOBOT peraMeHTaIlli BAKOHaHHS 000B’S3KY 1110710 3aXKUCTy BiTum3Huy,
HE3JI)KHOCTI Ta TEPUTOPIaNbHOT TiICHOCTI YKpainu Kpuminanbauii koneke (mani - KK)
Ykpainu MONOBHUBCSI HOBOIO 00CTaBHHOIO, 1[0 BUKIIIOYAE KPUMIHAIBHY MPOTUIIPABHICTH
nissaaa. Y ct. 43-1 KK Vkpainu «Buxonanus 000B’A3Ky 11010 3axucTy BiTumsnu,

HE3JIe)KHOCTI Ta TEPUTOPIATBHOI IIUTICHOCT1 YKPaiHW» 3aKPITUICHO HACTYITHI MTOJIOKECHHS:

1. He € kxpuMiHaIbHUM MPABOMIOPYIIICHHSIM JiSTHHS (115 200 O€3-1IsTbHICTD ), BAIMHEHE
B YMOBaX BOEHHOTO CTaHy a00 B mepioj] 30pOiHOTO KOH(IIIKTY Ta CIIPSMOBAHE Ha BIJCIY
Ta cTpuMyBaHHs 30poiiHoi arpecii Pociiicekoi denepartii abo arpecii iHII01 KpaiHu, SKIIIO
1I€ 3aro/IsyI0 IIKOAY KUTTHO a00 3I0pOB’I0 0COOM, sIKa 3MIMCHIOE TaKy arpecito, abo
3aMoJIIsJI0 IIKOAY MPABOOXOPOHIOBAHUM 1HTEpECaM, 3a BIJICYTHOCTI O3HAK KaTyBaHHS YU
3acTOCyBaHHsI 3ac00iB BEJEHHS BIMHHU, 3a00pOHEHUX MIKHAPOJHUM IMPABOM , IHILIUX
MOpPYIIEHb 3aKOHIB Ta 3BMYAiB BIMHM, 110 NepeadadyeHi MIKHAPOJHUMHU JTOTOBOPAMH,
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3roJia Ha 00OB’S3KOBICTh AKUX HajaHa BepxoBHoro Pagoro Ykpainmu.

2. KoxkHa ocoba mae mpaBo Ha 3aXUCT BiTYM3HM, HE3aJICKHOCTI Ta TEPUTOPIaIbHOI
IIJTICHOCTI YKpaiHU HEe3aJeKHO BiJ] MOXKJIMBOCTI YHMKHEHHS 3ITKHEHHS, 3alOisTHHS
IIKOAX a00 3BEpHEHHS 3a JOMOMOTOIO JI0 IHIIUX OCI0 YU OpraHiB JEp>KaBHOI BIAIH,

30poitaux Cun Ykpainu.

3.0coba He miajiArae KpUMiHaJIbHIM BIAMOBIAAIBHOCTI 3a 3aCTOCYBaHHSA 30poi
(030poenHS), 60HOBUX MpUTIACiB a00 BUOYXOBUX PEUOBUH MPOTHU OCI0, K1 3A1HCHIOIOTH
30poliHy arpecito MpoTH YKpaiHu, Ta 3a IMOIIKOKEHHS YW 3HUIICHHS Y 3B’ 53Ky 3 ITUM

MaiHa.

4. He BBaXkaeTbCsl BAKOHAHHSIM O0OB’SI3KY 11010 3aXUCTy BiTumM3HuU, HE3aneKHOCTI
Ta TEPUTOPIATILHOI IIUTICHOCTI YKpainu AisiHHS (is1 a00 Oe3MIsUIbHICTD), CIIPSIMOBAaHE Ha
B1JICIY Ta CTpUMYBaHHs 30poiiHoi arpecii Pociiicbkoi Dezepaitii abo arpecii 1HIIOT KpaiHH,
SIKE SIBHO HE BIJIMOBia€e HEOE3MEYHOCTI arpecii a00 0OCTaHOBIII BiJICIUl Ta CTPUMYBaHHS,
He Oyn0 HEeOOXITHUM JJIsl TOCATHEHHS 3HA4YHOI CYCILJIBHO KOPUCHOI METH Y KOHKPETHIN
CUTyallli Ta CTBOPWJIO 3arpo3y IS >KUTTS IHIIUX JIIOJeH abo 3arpo3y eKOJOT14HOI

KaTacTpo(u YM HACTaHHS IHIIMX HAJA3BUYAWHUX MOAIN OUIBIIOTO MaciiTaly.

3MICT BUKOHaHHS OOOB’A3Ky WIOAO 3axucTy BiTunM3HM, HE3anexHOCTI Ta
TEPUTOPIATBLHOT IITICHOCTI YKpaiHM sIK OOCTaBMHHU, IO BUKIIOYAE KPUMIHAIBHY
MPOTUIIPABHICTh MAISIHHS TMOJSrae y MNPaBOMIPHOMY 3aloOAisIHHI IIKOAM 0c001, sKa
3MIMCHIOE 30pOMHY arpecilo NpoTh YKpaiHu Ta 00’€KTaM KPUMIHAIBHO-TIPABOBOI
OXOPOHM B YMOBaX BOEHHOTO CTaHy a0o0 B rmepion 30poiHoro koHdumikTy. [Ipore, ocoow,
AK1 31MCHIOIOTH 3aXUCT BiTUM3HU, HE3aJI€XKHOCTI Ta TEPUTOPIATBLHOT LIUTICHOCTI YKpaiHu
MOBUHHI JOTPUMYBATUCh BU3HAueHUX y Wi HOpmi ymoB. lle, 30kpema, ymoBH, 1110
CTOCYIOTBCSI TTOCATaHHS Ta YMOBH, IO CTOCYIOTBCS 3aXHUCTY. Jl0 YMOB, 1110 CTOCYIOTHCS
MOCSATaHHS BIAHOCATHCS: 1) mocsiraHHs Mae xapakTep 30poiHO1 arpecii; 2) mocsaranHs

31ACHIOETHCS 3 00Ky P® abo iH1I0T KpaiHu.
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J1o yMOB, 110 CTOCYIOTBCSI 3aXHUCTY CIIiJ BI/IHECTH: TIPABO KOKHOI OCOOM HA 3aXHUCT
BiTun3Hu, HE3aleKHOCTI Ta TEPUTOPIATbHOI IUTICHOCTI YKpalHW HE3aJeKHO BIJl
MOKJIMBOCTI YHUKHEHHSI 31TKHCHHS, 3aXHUCT 3/IIMCHIOETHCS IIISTXOM 3O IISTHHS KON
a00 3BEpHEHHS 3a JOIMOMOTO0I0 JI0 1HIKUX OCI0 YK OpraHiB JAep>KaBHOI BiIaau, 30pOHHHUX
Cun Ykpainu (4. 2 ct. 43-1 KK Vkpainn); 3axuct 3miicHIOEThCS y popMi mistHHS (st 060
0€3IsUTbHICTD); 3aXUCT BUYMHIETHCA B YMOBaX BOEHHOTO CTaHy abo B Mepiof 30poitHOro

koH}umiKkTy (4. 1 cT. 43-1 KK Ykpainm).

ITopsin 3 mepeBaramu, y KOHTEKCTI MPOTHAIl 30pOMHIN arpecii Bopora, HOPMH,

3akpimieHi y cT. 43-1 KK Ykpainu MaroTh 1 OKpeMi HeJIONIIKH:

1) 3okpema, y 4. 2 HaeTbes Npo «IpaBo» Oyb-sKOi 0COOM Ha 3axUCT BiTunsHuy,
HE3JIC)KHOCTI Ta TEPUTOPIAIBHOI IIUTICHOCTI YKpaiHU HE3aJeKHO BiJl MOXJIMBOCTI
YHUKHEHHS 31TKHEHHS, 3al0/{ISIHHS IIKOAX a00 3BEpHEHHS MO JIONOMOTrY JI0 1HIIUX 0C10
Yy opraiB Aep:kaBHoi Biaau, 3CY. Y Ha3Bi crarti Ta y 4. 4 cT. 43-1 KK 3akoHOaBELb
BXKHMBA€E TEPMIH «000B’A30K» 1010 3aXUCTy BiTUn3HM, HE3aJIEXKHOCTI Ta TEPUTOPIATIBHOL
nuticHocTl Ykpainu. OTxke, BUHUKae MUTaHHs, 11e mpaBo 41 000B’s130k? B.B. Ky3neros
ta M.B. Cuifruioki, 3 1[b0T0 NMPUBOAY, 3a3HAYAIOTH, 10 «KOJHW MH 3TaJIyEMO T'POMAJISTH
VYkpainu, To 11e € 000B’SI30K, KM 0QiliitHO MoXke OyTH peanizoBaHHM depe3 ciyxkOy,
Hanpukiaa, y 3CY, iHIUX BIACHKOBUX (DOPMYBAHHSX, MPABOOXOPOHHUX opraHax, TpO.
Sxmo rpomansHuH YKpainu He mepeOyBae Ha Cyx 01 y BIAMOBIIHUX TiAPO3AUIAX 1
CaMOCTIMHO 3HUIIY€ arpecopa TO L€ Woro mpaBo SKiio iHo3emenp 4u ocoda 0e3
IpOMAaJIHCTBA BUpIIIMJIA 3aXULIAaTH YKpaiHy, TO II€ OAHO3HAYHO HOro mpaBo, a HE
000B’s130k. To0TO 4. 4 cT. 43-1 KK Bu3Hauae 101aTKOBI yMOBH MPABOMIPHOCTI JISIHb JIJIS

oci0 (rpomazasH Ykpainu), 1is siKkux 3axuct Bitunszau € 000B’s3kom» [1, . 17];

2). ¥ u. 1 ct. 43-1 KK Vkpainu 3akoHOAABEIb BUKOPUCTOBYE CIOBOCIIOIYYEHHS
«istHAS (115 a60 0e3misuibHICT). Lle 03Hadae Te, 1Mo 3aXUCT MOXKE 31HCHIOBATUCH SIK Y

dbopmi niid, Tak 1y dopmi O6e3misuibHOCTI. Bigomi BUMagKu, KOJM MUPHI TPOMaIsSHU
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Vkpainu, s aKkuxX 3axucT BiT4M3HM € MpaBOM, YMHWIMA BIJICIY BOPOTY HUISIXOM

3anoAisiHHA (PI3MYHOT Ta MatHOBOT IIIKOAHM arpecopy.

Hanpuxknan, ¥ moromy 2022 poky Menikasili cij1 Ha [TonaTaBimHi YMHWIM BiJICid
BoporoBi. Konm depe3 cemo moyama pyXxaTHCh BEJIMKa KOJIOHA POCIMCHKOT TEXHIKH,
MICIIEBI CEJITHH, HE MarO4yu 30p0oi, BUPIIIMIIM JISTH camocTiitHo. HalO1ibn BigoMumMu
cranu Aii TpakrtopuctiB Onekcis BoBka ta Bomonumupa IBamenka. Bonu 3ynuHumm
pOCIHiChbKI TaHKH a0COJIOTHO HE MaroyM 30poi, MiANaNIUBIIM X KOKTeWIsIMU MojoToBa
[2]. Inmuit Bumamok. BHoYi 27 J10TOT0 pOMH BKPaId Y POCIHCHKUX 3arapOHUKIB TaHK. A
crajocsi 1e Henanmeko Bim KaxoBku, B cemi JlroOumiBka XepcoHCbKkoi oOiacTi. 3a
JIOTIOMOT'OI0 TPAKTOpa YKpPaiHChKlI POMH BiJIOYKCYBalIM POCINCHKUN TaHK, MO30aBUBIIN
OKYITaHTiB 0oroBoi MamuHu [3]. Bimomuii BUMamoKk, KOJM 3aBISKH MY>KHOCTI Ta
repoi3My rpoMajisiHKi Y KpaiHu, KOTpa Haroijia poCIChKUX COJIJIAT Ya€M 3 MPOHOCHUM,
a TIOTIM MiANaIniIa X )KUBIEM — pOCIAChKa OKyMaIlliiiHa apMisi 1030aBUIIACH 1€ KITBKOX

ocib [4].

Buxonsumn 13 3aKOHOIABYOrO0 (POPMYJIOBAHHS TaKUW OMNIP MOXE YHHHUTHCH SK
IUISXOM i Tak 1 IUIIXoM Oe3misibHOCTI. [IpoTe, MOXKIIMBICTh YHHHUTH BIACIY IIJISIXOM
MAaCUBHUX J1 BUKJIMKae CyMHiBU. Ha nHamt nmomsan, y 4. 1 ct. 43-1 KK Ykpainu BkaziBka
3aKOHOJABIIA Ha «OC3AISIbHICTEY BHAAECTHLCS 3aMBOIO;

3). Y u. 1 ct. 43-1 KK VYkpainu itaeTbcs 1po yMOBH, IO CTOCYIOTHCSI 3aXHCTY.
Takuii 3aXUCT 3M1MCHIOETHCS MUISIXOM 3aOISIHHS KO KUTTIO a00 3710pOB’H0 0CO0H,
sKa 31MCHIOE arpecito abo MIKOIM MPaBOOXOpPOHIOBaHUM iHTepecam. Ha nymky B.B.
Kysnenona ta M.B. Cuiirioki, BKa3iBKa Ha «IIIKOy MPaBOOXOPOHIOBAHUM 1HTEpecam» €
«OLIIHOYHA 1 YITKO HE € 3pO3yMUINM, IKUM MPABOOXOPOHIOBAHUM 1HTEpECcaM 3aBAAETHCS
mkona. IIpaBooxopoHioBaHI iHTepecH MOXYTb OyTH NOB’si3aHl SIK 3 MPEICTaBHUKOM
KpaiHM-arpecopa, TaK 1 CTOCYBaTHUCA IHIOMX BIAHOCMH B MeXaxX YKpaiHH.
[IpaBoOXOpOHIOBaHI IHTEPECH MOXYTh OyTH MOB’sA3aH1 SIK 3 MPEICTABHUKOM KpaiHU-
arpecopa, Tak 1 CTOCyBaTHCs IHIITUX BITHOCHH Y Mekax Ykpainu. Hampukmnan, e 6e3mexa

pyxy. Tak, 27 mortoro 2022 p. mix yac o0opoHHUX 00iB 3a KuiB, mij yac pociichbKoro
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BTOPTHEHHS B YKpaiHy, MOCTOBHH Niepexija uepes piuky Ipmine OyB migipBanuii [5, c. 259].
Tomy, sixk Bumaetbest qo1iapHO Oyno 6 y cT. 43-1 KK Vkpainu aeranizyBatu
3MICT O3HAKU «IIPAaBOOXOPOHIOBAHI IHTEpECH»;

4). ¥ 4. 4 ct. 43-1 KK VYkpainu MICTUTBCA MOJIOKEHHS PO T€, 110 3aXUCT MOXKE
3MIACHIOBATHCS TPOMAsTHAMU YKpaiHH, TSl IKUX 11e € 000B’s13k0M. [IpoTe, Takuii 3aXuCT
MMOBUHEH BIMOBIIATH HEOE3MEUHOCTI arpecii abo 0OCTaHOBIII BiACIYI Ta CTPUMYBAHHS.
HaykoBui mignaioth cyMHiBy Take ¢opmymtoBanHs. Tak, B.B. Ky3nenos 3a3Hauae, 1110
«penaxilis 1€l yMOBH OOTpyHTOBaHO MifnaHa cyMHiBy y BucHoBKY ['HEY BPY, B axomy
3a3HAUYCHO, 10 «30poiiHa arpecis MpoTH YKpaiHM Ma€e HaWBUIIUN CTYMHiHb HEOE3NEKH,
BaXKKO YSIBUTH COO1 JiSIHHA, SIKE CIIPSIMOBAaHE Ha B1JICiY TaKii arpecii 1 pu IbOMY «SBHO
HE BIAMNOBIAae HeOE3MeYHOoCTI arpecii abo oOCTaHOBII BIJCIYl Ta CTPUMYBAHHS

(aewtrpanzamii)» [1, c. 26].

Takum umHOM, HOpMa, chopmynboBaHa y wiid cT. 43-1 KK Vkpainu nokiukana
pernamMeHTyBaT! AISUIbHICTh OO0 3aXUCTy BITUM3HU SIK TpOMaJIIHAMM, SIKI BUKOHYIOTh
000B’s130K, TaKk 1 TpoMajsHaMH, SIKI peai30ByIOTh IPaBO Ha 3axUCT BiTuu3HW.
[lepeBaramu HOpMU € T€, IO BCTAHOBJICHI MIUPOKI MOXKJIMBOCTI JJIA 3aXUCTy YKpaiHu.
Heponikamu € Te, 1110 3aKOHOAABELb BCTAHOBIIIOE NIEBHI YMOBU ITPABOMIPHOCTI JISTHHS,
10 3HAYHO YCKJIAJHIOE ISUTbHICTD 00 3aXUCTy BiTun3Hu. YIoCKOHaNEHHS Ii€T HOPMU
CHOpPUATUME HE JIMIIE TpaBuibHOMY 3acTtocyBaHHi0 HOpM KK VYkpainu, a i 3a1iiCHEHHIO

3aXUCTy HAILIOl Eep)KABU.

Cnmncoxk BUKOPUCTAHUX JIAKepeJt

1. HoBenu kpuMiHAIBHOTO 3aKOHOJIABCTBA YKpaiHU, IPUHHSATI B YMOBaX BOEHHOTO CTaHY:
HayKog8o-npakmuyHui komenmap. 3a pen. A.A. Bo3ntoka, P.O. Mosuana, B.B. UepHes.
Kwuis: Hopma npasa, 2022. 278 c.

2. «lapgsupke cadapi»: sSK TONTABChKI CeNSIHU Mmanuiu  pociiicbki Tadku. URL:
https://www.ukrinform.ua/rubric-regions/3516155-gadacke-safari-ak-poltavski-

selani-palili-rosijski-tanki.html.
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yHiBepcuteT. 2022. Ned, C. 256-263.

KONOPSKA M., STARKO O. TCRIMINAL-LEGAL REGULATIONS
FOR THE PERFORMANCE OF THE OBLIGATION TO DEFEND THE
HOMELAND, INDEPENDENCE AND TERRITORIAL INTEGRITY OF
UKRAINE

The article is devoted to the problem of legal regulation of the fulfillment of the
duty to protect the Homeland, independence and territorial integrity of Ukraine as a
circumstance that excludes the criminal illegality of the act. The advantages and
disadvantages of the criminal law norm under Art. 43-1 of the Criminal Code of Ukraine

are analyzed.

Keywords: circumstances that exclude the criminal wrongfulness of an act,
performance of a duty, right to defense, armed aggression, martial law, conditions relating

to encroachment, conditions relating to defense.
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ITPOBJIEMMUA BIKTUMHOCTI IIIJI YAC BOEHHOI'O CTAHY

Maciunux J1.P.
HayxoBuii kepiBHUK: K.10.H., 1011. 3. B. 3apaaiok
AHoOTamiAa. Y CTarTi JOCHIKYETbCS TMpoOIeMa BIKTUMHOCTI B yMOBax
noBHoMacIITabHoi BiiHKM B YkpaiHi. OcobnuBa yBara MHpUIUISETHCA COLIATBHUM 1
MICUXOJIOTIYHUM HaCIiJIKaM 30pOMHOT0 KOH(IIIKTY JJIsl IMBUIFHOTO HACEJICHHS, 30KpeMa
BIUIUBY CTpPECY, TPUBOXKHOCTI, CTpaxy Ta BTpaT Ha 3pOCTaHHS pIBHS BIKTUMHOI
MOBEAIHKU. Y POOOTI aKIIEHTY€EThCS yBara Ha BaXKJIMBOCTI MPOQ1TaKTUKHU BIKTUMHOCTI, a
TaKOX Ha HEOOX1THOCTI HaJaHHS KOMIUIEKCHOI MIATPUMKH IMOCTPAXKIAIUM. Y CTarTi
TaKOX MPOAHAI30BaHO OQILIIHI CTaTUCTUYHI AaH1 100 3aru0eli Ta MOPAHEHb CepeN
MHUPHOTO HACEJICHHS, K1 CBITYaTh MPO MACIITAOHICTh HACIIKIB KOHDIIKTY.
KuiouoBi cjioBa: BIKTUMHICTh, BIKTMMHA TIOBEIHKA, MOCTpaxkaajia ocobda,

BIKTUMOJIOT14HA MPO(D1IaAKTHKA.

[Ipu BU3HAUYE€HHI BIKTUMHOCTI KOHKPETHOI JIOIMHHA Ma€ WTHUCA TIPO TaKy 3JaTHICTh
CTaBaTU >KEPTBOIO 3JIOUYMHY, 110 Oe3nocepenHbO TMOB’si3aHa 3 OyAb-SIKUMU
0COOJIMBOCTSIMU O0COOM ¥ TOBEAIHKOIO CaMOI0 MOTEPIIOro ab0 BUHUKIMMM Ha IIH
OCHOBI crienu()IYHUMH B3a€EMHUHAMU 31 3JIOYMHIIEM. Y JaHOMY pa3i WIETbCS MPO POJb
KEPTBU B MEXaH13M1 3JI0YMHHOI MIOBEIIHKH.

BikTUMHICTh MOYKHA pO3IIISIIATA HA TPHOX PIBHSIX: 1HIUBIAYaTbHOMY, TPYTIOBOMY
1 MacoBoMmy. [HAMBiAyanbHa BIKTUMHICTh BUHUKAE Y€PE3 MOMKIIUBICTh CTAaTH >KEPTBOIO
3JIOYMHY 3a TICBHUX yMOB. [pymoBa BIKTMMHICTH TOB’Si3aHA 3 COIIOKYJIBTYPHUMH
OCOOJIMBOCTSIMU OKPEMHUX TPyl Hi HaceleHHs (3KIHKH, JITH, JITHI JIIOAH, MITPaHTH).
MacoBa BIKTUMHICTb € OIJbII 3arajJbHUM SIBHUILEM, IO BIUIMBA€ HA BEIHKI COLlaIbHI
Ipynu Ta BU3HAYAE 1X ypa3MBICTh J0 3JI0UMHIB Y Pi3HUX cuTyauisax [1, c.9].

[cHy!OTP J1Ba OCHOBHUX THWIIM BIKTUMHOCTI: KpPUMIHOT€HHa (TOB’si3aHa 3
I1JIBUIIICHOI0 BPA3JIMBICTIO Yepe3 HeOe3NeuHy MOBEAIHKY >KePTBU) 1 HEKPUMIHOTECHHA

(BUHUKA€ yepe3 HErOTOBHICTh PO3Mi3HABATH KPUMIHOTEHHI CUTYallil a00 Yepe3 HE3BUUHI
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nii). BikTMHa moBeIiHKa - 11e HeOe3IeuHi Jiii, iK1 CIIPUSIOTh BUOOPY KEPTBU 3JI0UHHIIEM.
Bona wmoxke OyTtu CBiOMOIO a0o0 TIJCBIJIOMOIO Ta 3alIeKUTh BIJ COIAJLHOTO
cepenoBuina, iHGPacTPyKTypH, COPUHHSITTS KPUMIHAIBHOT HEOS3MEKH Ta 0COOMCTICHUX
puc [2].

BiifHa € MOTYy>KHUM YHHHHMKOM, I[0 CIIPUYMHSE MACOBY BIKTMMHICTb, OCKLJIBKU
JIFONTM 3MYIIEHI IATH B YMOBaX HECTAaOUIbHOCTI, HACHJIBCTBA Ta CTPAXY, 110 IPU3BOAUTD
10 (GopmyBaHHS BIKTUMHHX pUC. B yMOBaxX BO€HHOTO CTaHy BIKTUMHICTh HAcCEJICHHS
3HAYHO 3POCTA€E Yepe3 Pi3HOMAaHITHI (HaKTOPH, 10 BILUIMBAIOTH HA BPA3JIUBICTH JIFOICH.
OcHoBHUMH (haKTOpaMH €:

l. [lcuxonoriyuna Ta  ¢i3uuHa Bpa3IuBICTh. BiifHa  cTBOpOE
€KCTpEMajbHl YMOBH, 110 MOCUIIOIOTH (PI3MUHY Ta MCUXOJIOTIYHY Ypa3duBICTh JIIOACH,
SK1 CTAIOTh KEPTBAMH HE JIMIIIE Mij yac OOMOBUX i, a U MICTs X 3aBEPIICHHS.

2. [linBumieHa DOBIPAMBICTh Ta 3aJEXKHICTh. B ymoBax BIMHM JIIOIU
CTalOTh OUIBII CXWIBHUMHU JI0 INAXpaiCTBa, MaHINYISAMIA YK eKCIUTyaTalii uepes
€KOHOMIYHY Y COIllaIbHY 3aJICKHICTb, 1110 30UIBIITY€E PU3UK MOTPAIUISTHHS y HEOe3MeuH1
CUTYyalIlii.

3. [locnabnennss nmepkaBHUX IHCTUTYTIB. BTpara jaepkaBHOTO
KOHTPOJIIO, KOPYILis Ta 3HMKEHHS €(PEKTUBHOCTI MPABOBUX 1 aIMIHICTPATUBHUX OPTraHiB
y 30Hax OOHOBUX /i MiJABUIIYIOTH PIBEHb BIKTUMI3allli, CTBOPIOIOYM YMOBH JJIS
IIPABOBOI'O Xa0Cy Ta 3JI0YMHHOCTI.

VY pe3yabTari 10CHiKEHHS BIKTUMHOCTI HEMIOBHOJIITHIX 1]l YaC BOEHHOTO CTaHy
Oy70 BUSIBJICHO, 1110 JIITH € OHIEI0 3 HAMOUIBII ypa3IUBUX KaTeropid HACEJICHHS uepes
CBOIO (Pi3UYHY Ta NICUXOJIOTIUHY He3puTicTh. CTanoM Ha kBiTeHb 2025 poky monas 2500
aiTeit Oyau BOUTI UM TOPAHEHI.

OcHoBHUMHK (hOopMaMH BIKTUMHOCTI HETOBHOMITHIX € (i3WdHa, MCHXOJIOTIYHA,
colianbHa Ta ekoHOMIYHa. Di3uyHa BIKTUMHICTH BKJIIOYA€ TPABMHU Bl BUOYXiB, 0OBaJIIB
Ta pyiHyBaHb. [ICHXONOriYHI HACHIAKKA BIHHUM BHUPAXKAIOTHCS y BUMIAIl JIETIPECIi,
TPUBOXKHMX PO3JadiB Ta MoOcTTpaBMaTu4HOro crpecy. CoriagpHa Ta EKOHOMIiYHA

BIKTUMHICTb TOJIATAIOTh Y BTpaTi 0aThKiB, COIIaJIbHOI MIATPUMKH, 110 BEAC 10 130111
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Ta eKCIUTyaTallii JAiTel, a TaKoXX y 3pOCTaHH1 O1AHOCTI Ta 3aJIeKHOCTI BiJl OMaromiiHuX
opranizaiiii. OcoOnuBy 3arpo3y CTaHOBUTh CEKCyaJlbHa BIKTUMHICTb, SIKa IT1]1 Yac BIMHU
HaOyBae 0COONHMBOI >KOPCTOKOCTI, a TaKOXX OHJIAMH-HACWIBCTBO, SKE€ CTa€ OUIBII
MOIIMPEHUM Y 3B’S3KY 3 BIJICYTHICTIO O€31eku B iHTepHeTi [3, c.17].

3aranom, BIKTUMHICTh HEMTOBHOJIITHIX ITiJl YaC BIHM € OaraTorpaHHOO 1 BKJIIOYAE
aK (i3UYHI, TaK 1 TICUXOJIOTIYHI, COIliajbHI Ta €KOHOMIYHI aCMeKTH, M0 MOTPeOyITh
KOMIUTIEKCHOTO T1JIX0MY IO BUPIIIIEHHS MPOOJIEMH.

B pesynbrari 1ociipKeHHs BIKTUMHOCTI BHYTPIIHBO niepemMimmennx ocio (BIIO) B
yMOBaxX BIMHM B YKpaiHi, BHUSIBJICHO, IO I KaTeropisi HACEJEHHS CTHKAEThCS 3
YUCJICHHUMH TPYIHOIAMHU, IO 3YMOBJICHI BTpaTaMu JOMY, COLIaJIbHUX 3B’fA3KIB Ta
eKOHOMI4HOi cTabuibHOCTI. CTaHOM Ha ciueHb 2025 poky B YKpaiHi 3apeecTpOBaHO
nonay 4,6 muia BIIO, cepen sikux 59,8% xinku, 40,2% 4donoiku, 1 maiixe 20% — mitu
[4].

3a nopyuenHsiM IenepanbHoi Acamb6bnei OOH 1 kowmicii 3 mpaB JoAUHU OyIu
po3pobiieni 1 B 1998 p. npuiiHsTi «KepiBHI IPUHIUIH 3 MUTAHb IEPEMIIIEHUX BCEPEIUH1
KpaiHu 0ci10», 110 € OCHOBOIIOJIOXKHUM aKTOM Yy c(hepl 3aXHCTy BHYTPIIIHBO NEPEMIIICHUX
0Cci0 Ha MDKHApOAHOMY piBHI. Y 1. 2 JTaHOTO JOKyMEHTYy Bu3HaueHO moHsTTs BIIO,
BIJIMOBIJIHO JI0 SIKOTO BHYTPIIIHBO MEPEMIIIEHI 0COOU - 1Ie 0COOM YM Ipynu 0ci0, TKUX
3MyCWIM a00 BOHM BHUMYILICHI OyaW 3aJUIIUTH CBOi OyAMHKH ab0 MICILs 3BHUYHOTO
MIPOXKUBAHHS, 30KpEMa, 3 METOK YHUKHEHHS HACIIJKIB BIICHKOBOTO KOH(IIIKTY, TIPOSIBIB
HACHJILCTBA, HEJOTPUMAHHS TIPaB JIOAWHHM YM BHACIIIOK aHTPOMOTEHHOI KaracTpodw,
MpoTe, K1 HE 3aTUIIAIN MIXHAPOAHO BU3HAHUX MEX JepKaBH [5].

Cepen ocHoBHuX mpobiem BIIO — ncuxonoriuni TpaBMH, BUKIUKaHI CTPECOM Bijl
MEePEMIIICHHS, BTPATOI0 JOMY Ta 3BHYHOTO CEpeNoBHINA. BpaxoByrouu I1i mpoOiIeMH,
BOKJIMBUM € KOMIUIEKCHUH miaxij g0 nornomoru BI1O: 3a6e3meueHHs mpaBOBOTO 3aXUCTY,
HaJaHHS TICUXOJIOTIYHOI Ta MEAWYHOI IMiJATPUMKH, CTBOPCHHS YMOB JUISI COIlIajbHOT
iHTerparii Ta mparneBnamTyBaHHs. JIuIIe 3a yMOBM BHKOHAHHS TaKHMX 3aXOMiB MOXXKHA
MIHIMI3yBaTH BIKTUMHICTb I11€1 KaTeropii HACEJIICHHS Ta JOTIOMOTTH 1M aJanTyBaTUCS 10

HOBHX YMOB KHTTH.
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Bixtumornoriuna npodilakTiKa — OJIMH 13 BaXKJIMBUX HAIIPSMKIB MPOTHIIT

3JIOUMHHOCTI, CAMOCTIMHUN BHUJ, SKWUW BKJIIOYAaE crenudiuyay IisUTbHICTD
COLIIaIbHUX 1HCTUTYTIB Ta MPAaBOOXOPOHHUX OpPraHiB, CHOPSIMOBaHYy Ha BHUSBJICHHS,
YCYHEHHS a00 HeWTpasti3ailito 00CTaBUH 1 CUTYaIllH, K1 (GOPMYIOTh BIKTUMHY TTOBEIHKY
1 0OyMOBIIIOIOTh BUMHEHHS 3JI0YMHIB, BHUSIBICHHS T'PYI PU3HMKY 1 KOHKPETHHUX 0ciO, 3
MIIBUIIEHAM CTYIIEHEM BIKTMMHOCTI 1 BIUIMB HA HHUX 3 METOIO BITHOBJICHHS a0o
HasIBHUX 3aC001B 3aXUCTy TPOMaJISH BiJ 3JI0YMHIB Ta BIKTUMI3allii [6, ¢.81].

Y BiliHI BIKTUMOJIOTIYHA TPO(UIAKTHKA OXOIUIIOE KOMILUIEKC 3aXOJiB, SKi
BKJIIOYAIOTHh 1H(MOPMAIIMHUM, TCUXOJOTIYHUN, MPABOBUM Ta OpraHizaliiiHUM piBHI.
OCHOBHOIO METOIO0 € 3MEHIIEHHS BpPA3JIMBOCTI HACEJCHHS /O 3JI0YMHIB, HACHUJIHCTBA,
TICUXOJIOTIYHOTO THCKY, a TakKoX 3amoOiraHHs HOBUM (opmaMm 3arpos3, Takux sK
K10€p3JI0UMHU YU TOPTIBIIS JIFOABMU.

OCHOBHI 3aX0u:

1. Indopmariiiai 3axonu:

. MacoBe 1HQOpMYBaHHSI HacelEHHs uepe3 TenedadyeHHs, paaio,
cotianbHl Mepexi, MOOUTIbHI AoAaTku, SMS-po3cuiniku po HeOe3neuHi 30HU, 00CTpiLiIH,
eBaKyailito, MiHHy HeOe3IeKY.

. [HdopMmaIiiHO-TPOCBITHUILKI KaMITaHii 040 Oe3MeUHOi MOBEIIHKU
M1 Yac oOCTP1IiB, MPU BUSABIICHHI M1J03PLINX MPEIMETIB, 3a1100IraHHs TOPTiBIIl JTIOABMU
Y1 CEKCyaJlbHOMY HAacHUJIbCTBY. Takl KammaHii 3a3BU4Yail OPraHi3oBYIOTHCS B CIIBIpalll 3
MDKHapoIHUMU opraHizaiismu, ssk-oT OOH a6o FOHICE®.

. [IpaBoBa mpocCBiTa: pO3’ICHEHHS TIPaB TPOMAISH B YMOBax BIWHH,
MeTO/IB (hiKcallii 37T04MHIB, 3BEPHEHHS 10 MPABOOXOPOHHUX OPraHiB Ta MiI>KHAPOJIHUX
oprasisailiil y BUnaJKy BOEHHHMX 3J0YHMHIB UM HACHJIbCTBA.

2. TlcuxonoriyHa miITpyuMKa:

. [TcuxonoriyHa miATPUMKA € BaXKJIUBOIO CKJIAIOBOIO BIKTUMOJIOTIYHO1
npo(LTAKTUKH, aJpKe BiifHA MMPU3BOIAUTH JI0 BUCOKOTO PIBHS CTPECY 1 PU3UKY PO3BUTKY

noctrpaBmarnunux posnaais (IITCP), nenpeciii, mnaHIYHKUX aTax.
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. ['pynu ncuxosoriyHoi MATPUMKH: OpTaHizalis Tpyn MIATPUMKH IS
oci0 3 TOmIOHMM JOCBIIOM, JI€ YYaCHHUKH MOXYThb JUIMTHUCS TIEPEKHWBAHHSIMU Ta
OTPUMYBATH JIOMTOMOTY.

. [Tcuxomnoriyna peabiaiTalis MOCTPaXKIaIUuX: TPUBaAJa MATPUMKA JJIs
JIIOZIEH, SIK1 IEPEKMITN TSHKKI TpaBMU, KaTyBaHHsI, ITOJIOH, CEKCyaJIbHE HACHITBCTBO.

3. IlcuxonoriyHa maroToBKa HacEICHH:

. Hapuanns 0a30BMM HaBHYKaM CaMOPETYJAIIi Ta CaMOJOTIOMOTH:
CHpsIMOBaHe Ha 30epeKeHHS BHYTPIITHHOTO KOHTPOJIIO MiJT YaC HaJA3BUYAMHUX CUTYallii,
0COOJIMBO B YMOBax BiifHHU.

. [Tcuxonmoriydi TPEHIHTH: BIPABU 3 JUXAHHS, MEIUTAIll Ta TEXHIKU
3HUKEHHSI TPUBOXKHOCTI JIJIsl PO3BUTKY CTIMKOCTI JJO CTPECY.

. [TinroroBKa 10 KPU30BUX CUTYAIlIl: HABYAHHS CKJIadaHHS “‘TPUBOXKHOI
BaJli3n”’, pOopMyBaHHS IUIaHIB AiM A1 POJMHU y BUIAJKY €BakKyallli, BTpaTy *UTJIa YU
ONM3BKHX.

3 MeTow MmABHUINEHHS €(GEeKTUBHOCTI IUX 3aXO[iB CIIJl YAOCKOHAJIUTH
3aKOHOJIaBCTBO, 30KpE€Ma 3alpoOBaJuBIIM OOOB’A3KOBI MporpamMu MNpoUIaKTUKU
HAaCHJIbCTBA Ta BIKTUMHOI ITOBE/IIHKH, 1110 TTOBUHHI BKJIIOYaTH OCHOBHI €JIEMEHTH 3aXHUCTY

HaceJIeHHS Bl HACUJIHCTBA M1 Yac BIMHU.
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KPUMIHOJIOI'TYHI OCOBJINBOCTI YMUCHHUX BBUBCTB,
BUMHEHUX HA CIMEMHO-IOBYTOBOMY I'PYHTI

J.B. KoBaibuyk

HaykoBwii kepiBHUK: K.10.H., 01, O. JI. CTapko

AHoTtanisg. CTaTTioO IPUCBIYEHO JOCTIIKEHHIO 0COOMMBOCTENH KPUMIHOIOTTUHOI

XapaKTEPUCTUKH YMHUCHUX BOMBCTB, BUMHEHUX Ha CIMEHHO-IOOYTOBOMY TPYHTI.

Po3misiHyTO MUTaHHS KPUMIHOTEHHHMX CIMEHHO-IOOYTOBMX KOHQUIIKTIB Ta iX poii y

reHe3UCl YMUCHUX BOMBCTB. Bukopucrano marepianu cyJoBOi IPAaKTUKH 1I0JJ0O YMUCHUX
BOMBCTB, BUMHEHHUX y CTaHI CUJIBHOTO IyIIEBHOI'O XBUJIFOBAHHS.

KurouoBi ciioBa. YMUCHI BOMBCTBA, KPUMIHOJIOTTYHA XapaKTEPUCTHKA, CIMEIHO-

o0y TOB1 KOH(MIIKTH, BUHHUN, TOTEPIIINHI, CTaH CUJIBHOTO AYIIEBHOTO XBHIJIFOBAHHS.

3HauHA KUIbKICTh YMUCHHUX BOMBCTB Ta THIIUX TSHXKKUX HACWJIBHUIIBKUX 3JIOYMHIB
BUMHSIIOTHCA HA TPYHTI CIMEMHO-TIOOYTOBUX KOH(DIIKTIB. YncenbHY TpyIy y CTPYKTYpl
TSDKKOT HACHJIBHUIIBKOT 3JIOYMHHOCTI CKJIQAlOTh YMHCHI BOWBCTBA, TOJIOBHUM THIIOM
MOTHBY SKUX € TpHBajia MOOyTOBa 1 CIMEMHO-TOOYTOBa KOH(MIIKTHICTh MK 3JIOYHHIIEM 1
KEPTBOIO. 3 MTOMiK TPHOX TPy TSKKUX HACUILHUKHX 3JIOYHHIB TPOTH JKUATTS Ta 370POB’ S
ocobu, cepell AKUX € KOPUCIUBI, 3a37aJeriib 3aMUCIICHI YMUCHI BOMBCTBA Ta Ti, B IKUX
3aCTOCYBaHHSI HACHJIBCTBA CTajl0 MOTHBOM 1 JIOCTYIMHUM 3aco00M JIOBECTU CBOIO
nepesary, npodecop A.Il. 3akamok BUAUISIE YHCENbHY TpyIly — YMHCHI BOMBCTBA,
BUMHEHI Ha TPYHTI CIMEHHO-TOOYTOBUX BIJHOCHMH 3 MOTHBIB OCOOMCTOI HEMpHUS3HI,
PEBHOIIIIB, TOMCTH, 3a3apomiiB [1, c. 38-39].

[lepeBaxcHa OLIBUIICTh TAKUX YMUCHUX BOMBCTB XapaKTE€PU3y€EThCS TUM, 110 BUHHI
Ta TOTEpIiJIi HAa MOMEHT BYMHEHHS JISTHHS 3HAXOMWJIUCh y CIMEMHHX YHM OJIM3BKHUX
BiHOCcuHax. Tak, 3a manumu b.M. IonoBkiHa, «HalYacTiIIe TOJJOBHUMHU YYaCHHUKAMU
CIMEHHO-NIOOYTOBOTO 3ITKHEHHSI MPU YMHUCHUX BOMBCTBAX 1 TSIKKHUX TIJIECHUX
YIIKOJKEHHSIX BUCTYIAIOTh MOIPYOKS/CIIBKUTENI, Y TOMY YKCII 1 KOJIMIIHI, BIIOBIIHO,

52,1% Tta 40,7%. 3a HUMH HIyTh CyCiaW, TOBapuIli, 3HaWOMI, KOJErHn Mo poOOTi,
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HaliMa4i/HalMOJaBIll KHUTIa, OCOOM, SIKI CYMICHO MPOBOAATH JO3BLUIS, BIJAIMOBIIHO,
17,5%, 28,1%. A mno xBaniikoBaHMM BOUBCTBAM PO3MOALT TOJOBHUX YYACHHKIB
MPOTHIICKHUI: HA MEPIIOMY MICII BUCTYTAIOTh 0co0u apyroi kateropii - 49,0%. I nue
Ha JAPYyroMy Micii WayTh wieHu poauHu - 22,0%. [ToniOHa pi3HULS MOSCHIOETHCS THUM,
10 YMHUCH1 BOMBCTBA 1 TSDKKI TIIECHI YITKOKEHHSI, a, BIAMOBITHO, 1 KOHMIIKTH, KOTP1 iM
nepeayroTh, OUIbIIe TOKIIOTH 10 chepu ciM’i, a KOHQIIKTH, IO 3aBEPUIYIOTHCS
BUMHEHHSM KBaJli(DiKOBaHUX BOMBCTB - N0 cdepu modyTy. OkpiM Ha3BaHHUX, Y PO
TOJIOBHUX YYaCHHUKIB 3ITKHEHHS HEPIJKO BUCTYMAalOTh OAaTbKH 1 JITH: KBadi(ikoBaHI
BOuBCcTBa (12,2%), ymucHi BOuBctBa (17,2%), TskKi TinmecHi ymkomxeHHs (11,7%), a
TaKOX 0aThKHU OJHOTO 3 MTOAPY K, BIAMOBIAHO, 4,8%, 4,0%, 7,1% Bumankisy» [2, c. 106].

OpgHuM 13 TUMOBUX MPOSIBIB HACWIBHHUIIBKOI 3JI0YMHHOCTI, SIKa Ma€ CiMEHHO-
moOyTOBUI XapaKTep € YMHUCHE BOMBCTBO, BUMHEHE y CTaHI CHJIHBHOTO JYHIEBHOTO
xBumtoBaHHs (cT. 116 KK Vkpainm). IIpoBenenuii Hamu ananiz 70 OOBHHYBaJbHUX
BHUPOKIB, yxBajeHuX 3a cT. 116 KK Ykpainu 3a nepion 2010-2024 pp. Ta onpuItoOAHEHUX
y €IMHOMY JIepKaBHOMY PEeECTpl CyINOBHX pillieHb Moka3zaB, mo 60 % mnorepniimx
3HAXOJWIKNCh y CIMEMHHX BIJIHOCHHAX 3 BUHHOIO 0co0010. Tak, 38 % morepnuiux BiJ
I[OTO BUJY YMHCHOTO BOMBCTBA II€ YOJOBIKH, SIKUX BOWJM iXHI APY>KMHHM a00 iXHI
CHIBMEIIKAHKH, 27 % - 1e aitu (CuHM), SKuX BOMIM Oatbko abo marip, 20 % - OaThku,
SIKUX BOWJIM TXH1 JJOYKa a00 CHH.

[Toka30BOI0 y KOHTEKCTI BU3HAUE€HHS OCHOBHUX MPHUYMH Ta YMOB IIOTO BHUIY
HACHJILHUIILKOT 3JIOYMHHOCTI € Ta 00CTaBWHA, IO TPUTEPOM 3aroCTPEHHS TPHUBAJIOTO
MPOTUPIYYS. MK TTOTEPIIJIUMHU Ta BUHHUMHU 0CO0aMU € BXKUBAHHS aJKOTOJIBHUX HAIOIB
came notepriymmmu ocodamu. b.M. ['onoBKiH 3a3Hauae, 110 OAHUM 13 HAUTIOIIHPEHIITNX
MPEAMETIB TOCTPUX CYTHYOK € 3JIOBKMBAHHS OJIHIEIO 13 CTOPIH CHOUPTHUMH HAIMOSIMU:
kBamidikoBani BOuBcTBa — 34,1%, ymucHi BOuBcTBa — 34,2%, TSDKKI TIJIECHI
yiikokeHHs - 33,0% BunaakiB. AHanoriyHui npeameT HazuBaBcs 30,0% 3acykeHux
3a CIMEHO-1T0OYTOB1 YMUCHI BOMBCTBA 1 TSXKKI TUIECHI YIIKOMKEHHs [2, c. 104].

AHani3 BUpOKiB, yxBasieHux 3a cT. 116 KK Vkpainu mokasas, 1mo y nepeBakHin

O1IBIIIOCTI BUMA/IKIB, MPUUYUHOK BUHUKHEHHS CTaHY CHUJILHOTO AYIIEBHOTO XBUIIOBaHHS
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Oyno ¢i3udyHe Ta MCUXIYHE HACUIBLCTBO MOTEPIIOro 1010 BUHHOI 0coou. [Ipu npomy,
KOXKEH JAPYTUN MOTEPNUIMNA 3JI0BKMBAB AJKOTOJbHUMH HAIMOSMU MPOTATOM CIHIJIBHOTO
KUTTS 3 BUHHOIO 0c00010. OKpiM 115010, Oyi0 BCTaHOBICHO, 1m0 70 % MOTEepHiIuX
nepeOyBaJid y CTaHl ajJKOTOJIBHOTO CIT'SHIHHS, a JIeSKI 3 HUX Yy CTaHl HapKOTHYHOTO
CII’STHIHHS TTiJT YaC BUMHEHHS 3JI0YMHY. XapaKTEPHOIO O3HAKOI Yy CUTYaIlii IIbOTO BHIY
BOMBCTBAa € Te, MO0 CcaMi BHUHHI OCOOH, SIK TIPABWJIO HE 3JIOBKWBAIN AJTKOTOJIHHUMU
HamosIMKA HamepeaoAHl BOMBCTBA 1 He TmiepeOyBalid y CTaHI aJKOTOJBHOTO YH
HAPKOTHYHOTO CIT’STHIHHS MiJ 9Yac HOTo BUMHEHHs. THIIOBUM JIA 111€1 KaTeropii 3J104H1HIB
€ Takuil npukiajn. JKiHka mpoxuBaiga 3 4OJOBIKOM 19 poOKiB, IPOTATOM IBOTO Yacy
YOJIOBIK MUSYUB, HiJIe HE MpaItoBaB, KOHIIKTYBAB, JasiBCs, MPUHIKYBAB, TIOTPOKYBaB
(13UYHOIO0 PO3MPABOIO, CUCTEMATHYHO 3aMOAII0BAB il MOOOI Ta TIIECHI YIIKOKEHHS. Y
JIeHb BOMBCTBA BiJI0yJIach YyeproBa cBapka Ta moOuTTs. YoNMOBIK BIapUB KIHKY HOXKEM,
SKWW BOHA BUXONUWJA 1 HaHECHa y BIAMOBIAb CMEpPTENbHUM ymap 4oioBiky. JKiHka
nepedyBaia y ctaHi (izionoriunoro agekry [3].

VY cynoBii mpakTHIll TPAIISIOTHCS BUMAJAKKA BOMBCTBA OaTbKaMHU CBOIX JITEH, SKI
3JIOBKMBAJIM QJIKOTOJIBHUMHU HanmosMH abo XBOPUIM HAa HAPKOMAaHIIO 1 HAa IIbOMY TPYHTI
BiOyBanuch KoHpriktu. Tak, KpacHorBapaiiicbkuM paiioHHUM cyioM M. [[Hirnpo Oyiio
CTaHOBJICHO, III0 YOJOBIK BOWB CBOTO CHHA, SKUU CTpaXIaB Ha ajJKOTOJbHY Ta
HAapKOTUYHY 3aJI€KHICTh, H1JI€ HE MpaIlOBaB, BUKPAJaB I'pOIlli, MPOJaBaB pedi OaThKiB,
OuB Mmarip Ta Oarbka, MOTPOXYBaB (hI3MUHOIO PO3MPABOIO0, 3aCTOCOBYBAB ICHUXIYHE
HaCWJIbCTBO. baThku HE 3BEpTAIUCH Y MOMIII10, Yepe3 MOoO0IBaHHS (Pi3UYHOI PO3MPABH.
[licnst yeproBoi cBapku 3 Marip’t0, CHH KHMHYBCS 3 MOJIOTKOM Ha Oarbka. barbko,
nepeOyBarody y CTaHl CUJIBHOTO JIYIIIEBHOTO XBUJIIOBAHHS, HAHIC CHHOBI yap MOJIOTKOM,
MICIISl YOTO PO3UJIIEHYBAB TPYIl Ta BUKUHYB Y Piuky [4].

[TpuurHOIO BOMBCTBA IITHbMH CBOiX OaThKIB TaKOXK OyJIOo cMCTEMaTH4HE (i3uuHe
HAaCWJIbCTBO y CIM’1, 4aCTO Ha TPYHTI BXXWBAaHHS AaJIKOTOJIIO, JOKOPH, OE3NMpUUYMHHI
CJIOBECHI 00pa3u, arpecuBHa KPHUTHKA, BUCMIIOBaHHS OarbkaMu (PI3UYHUX BaJl CBOIX
niteit. [Toka3oBOIO y IbOMY KOHTEKCTI € CTpaBa 11010 HEMMOBHOMITHROTO YuHs 10 Kiacy,

AKUW BOMB CBOro 0arbka. baTrbko MpOTATOM TPUBAJIOTO Yacy MUSYUB, MPUHMKYBAB CHHA,
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BHUCMIiIOBaB Ta OMB MOro, MaTip Ta CECTPy, a MPUBOJIOM JI0 BOUBCTBA CTAJIO T€, 1110 OATHKO
BHMararo4u BiJ] CHHA PEILTYy TpoIlel BiJ MOKYIOK, 3aCYHYB TOJIOBY XJIOMIIS B YHITa3 1
CITyCTHUB Boxy [5].

3am nanumu b.M. TonoBkiHa mpenMeToM ciMeiHO-OOYTOBUX KOHQUIIKTIB, SIK
MOKa3aJI0 ONMUTYBAHHS 3aCy/UKCHUX, OyJid B3a€MHI MPUHUKYIOUl 00pa3u, ICUXOJIOTIYHA
HecyMicHICTh - 23,3%, amopanbHa MOBEAIHKA MOTEPIIOro, mmo3pa B 3pal - 18,3%,
HEy4yacTh y BeJeHH1 rocmogapcta - 11,6%, BiaMoBa Bujadi rpoiieid Ha NpuaOaHHS
CIIUPTHHX HAToOiB Ta pO3Baru, HEMOBEPHEHHS 00pry - 6,7%, iame - 10,1% (6e3miacTaBHi
MoKapaHHs, MaTepiajibHa CKpyTa, MiJo3pa B KpaabKKaX, CIIip 3a MEXY, BTpy4daHHS
POIUYIB y CiMEiTHE KUTTA To1o) [2, c.103].

MoyxHa KOHCTaTyBaTH, IO KPUMIHOTEHHUM YWHHUKOM Y TEHE3MCI YMHCHHX
BOMBCTB € CIMEHHO-TIOOYTOB1 KOH(MIIIKTH, SIKI TOEIHYBAJIUCH 13 YUCIEHHUMH €I1307aMu
JOMAIIHBOTO HacHJIbCTBA. OTKe, KIIFOUOBUM €JIEMEHTOM Y CUCTEMI 3aXO/IiB 3a00IraHHs
YMUCHHMM BOUBCTBAM € CBO€YACHE 3aCTOCYBAHHS 3aMOO1KHUX 3aXOJIB IIOJ0 IMPOSIBIB

JOMAaITHBOT'O HACHUJILCTBA.
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D.V. KOVALCHUK. CRIMINOLOGICAL FEATURES OF
PREMEDIATED MURDERS COMMITTED ON FAMILY AND HOUSEHOLD
SOIL

The article is devoted to the study of the features of the criminological
characteristics of premeditated murders committed on family and household soil. The
questions of criminogenic family and domestic conflicts and their role in genesis of
premeditated murders are considered. The materials of judicial practice on premeditated
murders committed in a state of strong emotional excitement were used.

Keywords. Premeditated murders, criminological characteristics, family and

domestic conflicts, guilty, victim, a state of strong emotional excitement.

JAEIIOHYBAHHS IOKA3ZAHDB: IHCTPYMEHT ITPABOCYIA YN
JUKEPEJIO HOBUX BUKJIMKIB?

A. B. llIBeun

HayxkoBuii kepiBHUK: K.10.H., fo1il. Cacko O.l.

AHotanis. CTaTTs MPUCBIYCHA OI[IHII JIEMOHYBAaHHS MOKa3aHb Y KPUMIHAIBHOMY

nporieci Ykpainu 3a crarreto 225 KIIK Ykpainu. Ha ocHOBI aHamizy CynoBHX pillieHb Y

cipaBax No 165/93/22 1 Ne 335/5277/15 BuUsIBICHO HEIONIKH MPABOBOTO PETYIIOBAHHS,

30KpemMa Cy0’€KTHBI3M 1 TMOPYILICHHS MPUHIMITY 3MarajibHOCTI CTOpiH. JlocmimxeHo

BIUTMB TMPaBOBOI HEBU3HAYCHOCTI HA MPABOCYIS Ta OOIPYHTOBAHO MOTPeOy B YITKUX
HOPMAaTUBHUX KPUTEPISAX JJIS MIABUIICHHS €(DEeKTUBHOCTI MEXaHI3My JIETOHYBaHHS.

Kuro4oBi cjioBa: genoHnyBaHHs MOKa3aHb, TOMHT, KpUMiHATBLHUHN TIPOIIEC, TIPaBOBa

HEBU3HAYECHICTh.

AKTYQJIbHICTb TeMM JOCJHiIoKeHHsl. 3pOCTaHHSA KIJIBKOCTI KPHUMIHAJIBHHUX
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POBAJKEHB, OB’ I3aHUX 13 BOEHHUMHU 3JI0UMHAMM, Ta YCKJIAJHEHUN TOCTYN J0 CBIAKIB
Yyepe3 OKYMAIll0 YM F'yMaHITapHY KPU3y MIAKPECIIOI0Th HE3aMiHHY pOJIb JEMOHYBAHHS
K 1HCTpyMeHTy (ikcamii moka3iB. Bommouac HaykoBi myOmikaiii, 30kpeMa Ipari
yKkpaiHcbkux TmpaBHUKIB Teprumnuka B.M., Kamminu O.B., Xaponioka M.I. Ta
Antoniok H.O., BKa3yloTh Ha CymepewMBICTh I[OTO MEXaHI3My, /K€ BIIACYTHICTb
YITKUX KPUTEPIiB OILIHKU JIETOHOBAHUX MOKa3aHb CyJaMH, iX MOXIIMBE BIIXUJICHHS, a
TaKoXX JOMUT 0€3 y4acTi CTOPOHU 3aXUCTy MOPOJKYIOTh NMPABOBY HEBU3HAYCHICThH 1
MPU3BOJIATH /10 HEOTHAKOBOTO 3aCTOCYBaHHs HOpPM MpaBa. TakuM YMHOM, TOCIHIIKEHHS €
HEOOX1AHUM JIJII OCMUCJICHHSI OalaHCy M1k ONEpaTUBHUM 3a0€3MEUCHHSIM MPaBOCYIIS
Ta JOTPUMAHHSAM MpPaB YYaCHHUKIB KPUMIHAIHHOTO MPOBAIKEHHS B YMOBAaX Cy4aCHHX
pearniu.

BuxJian ocHoBHOro marepiajiy gaociaigskeHnsi. 3rigHo 3 CIOBHUKOM YKPaiHCHKOi
MoBH B 11 TOMax, "denomysanusa" BU3HAYAETHCS K "0isl 3a 3HAYEHHAM OENOHY8AMU,
nepeoada Ha 30epicanHsi OOKYMEHMI8, YiHHOCmel mowo 00 8i0N0GIOHOI YCMAHO8U YU
ocoou". llei TepMiH TOXOAWTH BiJ JATUHCHKOTO clioBa 'deponere", MO O3HaYa€e
"cknaoamu, 36epicamu’, 1 yBIUIIOB N0 YKPaiHChKOI MOBHM Ye€pe3 3alo3UYCHHS 3
€BPOIEUCHKUX MPABOBUX 1 (DIHAHCOBUX TPATUIIIH, JIe BIH MO3HAYAB NIepeiady 00’ €KTIB Ha
30epeKeHHsI 3 IEBHOIO METOI0, a B 3araJJbHOMY 3HaY€HH1 aCOLIFOETHCS 3 aKTOM JIOBIPH YU
3a0e3nedyeHHsIM [5].

Y  KpuUMIHAJIBHO-TIpOLIECYaJIbHOMY TIpaBl YKpaiHM TOHATTA "OdenouysauHs"
OTPUMAJIO CIELIATI30BaHE HOPMATUBHE 3aKpiIuieHHS y crarti 225 KpumiHaabHOTO
npoiiecyanbHoro koaekcy Ykpainu (nani — KIIK Ykpainn) mig Hazsoro "/Jonum nio uac
00Cy008020 pO3CNiOY8aHHs 8 Cy008omy 3acioanni". BinmoBiaHO 10 YacTHHU 1 11i€i cTaTTI
JETIOHYBaHHs TIOKa3aHb Iepedadyae MOXIMBICTh TPOBEACHHS JOMUTY CBIJIKA,
MOTEPIIOTO YM 1HIIOI 0COOU B CyJOBOMY 3aCiJJaHHI Ha eTarli 10CyA0BOTO PO3CII1yBaHHS
Yy BUHSTKOBUX BUNAJKAaX, KOJU ICHY€ HEOOXIIHICTh 30€pPEeKEHHS 1XHIX CBIIYEHb yepe3
00’€KTHUBHI OOCTaBMHHM, TaKl SIK HeOe3MeKa JUIsl )KUTTA 1 3J0POB’sl, TSXKKa XBopoba abo
piteHHs: Tpo 0OMiH 0COOM SIK BiMICBKOBOIOJIOHEHOTO. L5 mporeaypa 3a1iCHIOEThCS 3a

KJIOTIOTAHHSIM CTOPOHM KPUMIHAJIBLHOTO TMPOBA/DKEHHS JO CIIIYOro Cyaal Ta 3
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JOTPUMAHHAM TpaBUi JOMUTY, MepeadadyeHuX AJid CYA0BOTO PO3MISIY, IO MiAKPECTIOE
il cipssIMOBaHICTh Ha 3a0e3Me4YeHHs JOCTOBIPHOCTI ¥ MOBHOTHU JJOKa30Boi 0a3u. BogHouac
gactuna 3 crarti 225 KIIK Vkpainu 3a3Havae, M0 Cya mig 4ac yXBaJeHHs PIIICHHS 3a
pe3yabTaramMu CyJ0BOTO PO3IISAY MOXKE HE BpaXyBaTH Taki JICTIOHOBaH1 MOKAa3aHHS, SIKIIIO
BKa)K€ MOTHMBHM TAaKOTO PIIIEHHS, IO CBIMYUTH MPO IXHIO YMOBHY JOKa30By CHIIy Ta
notpedy B TOJATKOBIN nepesipiii [2].

Henoniku  nemoHyBaHHS TOKa3aHb Yy  HOPMAaTUBHOMY  pErylIOBaHHI — Ta
KOHIIENITYaJIbHOMY PO3YMiHHI 3yMOBJICHI MTEPEAyCIM MTPaBOBOIO HEBU3HAYEHICTIO. CTaTTs
225 KIIK VYkpainu HEe BCTAHOBIIIOE YITKUX KPHUTEPIiB OLIHKHU JIETIOHOBAHUX IMOKa3aHb
CyZlaMH, @ YaCTUHA 3 JTI03BOJISIE BIIXUIIUTH iX 32 HAIBHOCTI MOTHBIB, 1110 3aJIUIIIA€ TIPOCTIP
Ui CyO’€KTHBI3MY Ta HEOJHAKOBOTO 3aCTOCYBaHHs HOpM MpaBa. Ll HeBHM3HAYEHICTH
HaOyBa€ KOHKPETHUX MPOSBIB y CY/IOBIM MPaKTHIIl, J€ PIIICHHS 111010 BUKOPUCTAHHS YU
BIIXMJIEHHS JEMOHOBAHMX MOKa3aHb YacTO 3aJI€KaTh BiJl IHTEPIPETAllii Cy/A/liB, a HE BiJl
OHO3HAYHHUX 3aKOHOAABYMX CTaHAAPTIB.

Amnani3 cynoBux piuieHb, 30kpeMa IlocranoBu KacamiiiHOro KpUMiHaJIBHOTO Cymy
BepxoBaoro Cyny Bix 25 BepecHs 2023 poky y cnpasi Ne 165/93/22, nosBonsie
MPOCTEKUTH, SIK 111 HEJOJIKHM BIUIMBAIOTh HA peaji3allilo MeXaHi3My JICTIOHYBaHHS Ta
HOTO CIPUIHSATTS SIK IHCTPYMEHTY ITPaBOCYAIS UM JKEpesia BUKIUKIB. Y 3rajlaHiid cripasl
MaJIOJIITHSL TOoTepriyia Oyna JONMUTaHa CIIIYMM CYAJEI0 Ha eTamli  J0CYIOBOIO
po3ciigyBanns B mopsiaky crarti 225 KIIK Vkpainu, mo Bepxoauit Cyn Bu3HaB
BUHSITKOM 13 3arajbHOTO TOPSIAKY JOCIIJDKEHHS J0Ka3iB, mependayeHoro crartero 95
KIIK Vkpainu. Cyn mepmioi iHCTaHIi BiJIMOBHB Y KJIOTIOTAHHI 3aXHUCHUKIB TIPO
MOBTOPHUM JOMHUT TOTEPHiioi, OOIPYHTYBABIIM II€ ii BIKOM, OOCTaBUHAMH CIIPaBH,
OCOOJIMBOCTSIMU KaTeropii MpOBAKEHHS Ta PEKOMEHAAIIE0 CYAOBO-TICUXIATPUYHOI
EKCIEPTHU3H, SIKa paJiiia He 3aTyyaTd MaJOMITHIO 10 CYAOBUX 3aciaHb JIsl 3a00IraHHs
MOBTOPHOMY TICHXOJIOTITYHOMY cTpecy. Kacariiinuii cyn miarpumaB 1€  pillleHHS,
3a3HAUMBIIM, 110 BOHO Y3romxyerbcs 3 mnpunucamu KIIK Vkpainum ta nepecnimye
JETITUMHY METY — 3aXUCT TICUXIYHOTO 37I0pOB’s TOTepmiioi [3].

H&BC)ICHI/Iﬁ IMpUKJIag ACMOHCTPYE, K JACIIOHYBAHHA ITIOKa3aHb MOXKXCE CIIYyI'yYBaTu
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IHCTPYMEHTOM TPaBOCY/s, JAO03BOJISIOYM 30€perTd CBIAYEHHS OCOOM, sika moTpedye
3aXUCTY, Ta yOe3meuuTH il BiJ JTOJATKOBOTO CTpECY, IO € Oe3MepeyHOI0 NEPEBAroro
JICTIOHYBaHHs B JIeJIKaTHUX crpaBax. BogHouac, sk 3a3nauaiote KoBanenko P.O. ta
Cacko O.l. mpouec noka3yBaHHs y KPUMIHAJIBHUX CIIpaBaxX yCKJIAJHEHUH mpoOnemMaMu
3a0e3MeUYeHHs TIOCTOBIPHOCTI ¥ HAAIMHOCTI JOKa3iB, 30KpeMa depe3 MOXIIMBHIA BIUIMB
OOBHMHYBAYEHOTO Ha CBIAKIB UM 1HIIUX YYaCHUKIB MPOBakeHHs [1]. Y IboMy KOHTEKCTI
nenoHyBaHHs 3a ctarreto 225 KIIK yacTkoBo ycyBae Taki 3arpo3u, (pikCyroun noka3zaHHs
Ha eTari JOCYI0BOTO PO3CIiAyBaHHS.

Boanouac cynoBa mpaktuka y crpaBi Ne 165/93/22 BucBimIoe ¥ HEIOMKU
JeTIOHYBaHHsI, 0B’ s13aH1 3 IPaBOBOK HEBU3HAYEHICTIO. BiZiMOBa y MOBTOPHOMY JOIUTI,
X04 1 OOIpYHTOBaHA 3aXHUCTOM MOTEPHLIOI, 0OMEKUIIA CTOPOHY 3aXUCTY Y MOKIUBOCTI
NEPEBIPUTH UM YTOYHUTHU MMOKA3aHHS, 10 MOTEHIIMHO NOPYIIY€E MPUHIIMII 3MarajibHOCTI
ctopid. Crarra 225 KIIK Ykpainu He nepeadadae 4iTKuX BKa31BOK IIO0 TOTO, K CyI Ma€e
BpPaxoOBYBaTH JEMOHOBaHI MOKAa3aHHA Yy pa3l iXHbOI HE3MIHHOCTI YW HEMOMJIMBOCTI
MOBTOPHOTO JAMIIUTY, IO 3ajMINa€ pPIIMIEHHS Ha PO3Cyd Cyay. Y LbOMY BHIIAJKy
BepxoBauii Cyn MOKIaBCcs HAa EKCHEPTHUHW BHCHOBOK 1 OOCTAaBHHM CIIPaBH, aje
BIJICYTHICTh y 3aKOHI CTaHJAPTU30BAHUX KPHUTEPIiB OI[IHKA TaKUX JOKa3iB Moria 0
MPU3BECTH 10 1HIIOIO PE3yAbTary 3a MEHLI OOIPYHTOBAHOTO MIIXOAY CYAy HUXKYO1
iHcTaHIi. [le miaTBEepAXKYyE, 110 TMporajuHa B HOPMATUBHOMY DPETYJIIOBaHHI, 30KpeEMa,
HEBPETYJIbOBAHICTh YMOB TOBTOPHOTO JIOMUTY YH OOOB’SI3KOBOCTI BpaxXyBaHHS
JENOHOBAHUX MOKa3aHb, CTBOPIOE MPOCTIP AJIsA CyO’ €KTUBI3MY, IKUH MOXKE SIK CIIPUSTH
MPaBOCY/UTI0, TaK 1 CTABaTH JPKEPEIIOM HOBHX BUKJIMKIB [3].

Jis muOuioro aHaiizy JABOICTOI MPHUPOIM JAETIOHYBAHHS BapTO 3BEPHYTHUCS [0
[TocTranoBu Kacamiiinoro kpuMminainbHOTO cyay Bia 29 motoro 2024 poky y copasi Ne
335/5277/15. Cinka OCOBA _8, 6yxrantepa KII «llentp ynpasiinus iHGOpMaIITHIMEI
TEXHOJIOTIAMI» OyJI0 TOMUTAHO HA €TaIll JOCYJ0BOrO PO3CIiAyBaHHS B MOPSAKY CTATTI
225 KIIK Ykpainu 3a yyacTio ciaigqoro cyaui. [1izcTtaBoro 11 boro CTaB i BUi3]1 3a MEXI
VYkpainu 30 nuctonana 2014 poky 1o Tenb-ABiBa 6€3 MOBEpHEHHS, 10 YHEMOXIMBHIIO

il y4acTh y CyI0BOMY PO3IVIAI MPOBaKeHHs 3a yacTuHOI0 2 crarti 191 KK Ykpainu. Ii
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JIEIOHOBAH1 MOKA3aHHS MaJiy MiATBEPAUTH 30UTKOBICTh MIANPUEMCTBA Ta HE3AKOHHICTh
HapaxyBaHHS MpeMid OOBHHYBAau€HHMM. 3aloOpi3bKUil aneisiidiHui CyJ BIAXWIIMB IIi
nokasanHs, a Kacamiiftauii KpuMiHaIbHUN Cy/l BU3HAB BIAXUIICHHS OOTPYHTOBAHUM Yepe3:

1) CyMHIBHICTh TOKa3aHb, OCKIJIbKHM 3allUTaHHS MPOKypopa Oyiau CIpsSMOBaHi
BUKJIIOYHO HA BCTAHOBJICHHS BHUHYBAaTOCTi, IIOBTOPIOIOYM TEKCT IMJIO3pU Ta
OOBHHYBAJIBHOTO aKTy 0€3 albTepHATUBHHUX MOSCHEHB;

2) mopylIeHHS MpaBa Ha 3aXHUCT, aJKe CTOpOHA 3aXMCTy HE MOIVa JONUTATH
OyxranTepa y Ccyai moao Ae0iTopchKoi 3a00proBaHOCTI, ii MOTalIeHHs Y1 HapaxXyBaHHS
MpeMii, 0 CyNepeunuTh MPUHIIMITY 3MarajlbHOCTI CTOPiH, Nepen0aueHoro crarTero 22
KIIK Vkpainu;

3) HEIOCTATHIO JOKA30BYy CHITY, OCKUIBKH MOKa3aHHS CYNEpEUIN 1HIIUM J0Ka3aM
HasBHUX B Marepiajiax cripasu [4].

BucnoBku. BuiiiezazHaueHe 103BOJIsI€ TIATH BUCHOBKY, IO JICTIOHYBAaHHS, XOY 1
(iKCcye TOKa3aHHS 3a BHUHSATKOBUX YMOB, OJHAK 4Yepe3 OJHOCTOPOHHICTH JOIHUTY,
MOPYIICHHS MPUHIIMITY 3MarajbHOCTI CTOPIH Ta HEMOXKIIMBOCTI MEPEBIPKU YACTO CTaE
JDKEpEeJIoM BUKIIMKIB, a HE 1HCTPYMEHTOM mpaBocyaas. st ycyHeHHS mux mpooiem
noiiibHO nonoBHUTH ctarTio 225 KIIK Ykpainu Hopmamu, siki 0: 1) BCTAHOBWIN YiTK1
KpUTEpii OLIHKM JCMNOHOBAHUX IOKa3aHb y pa3l iXHbOI CYNEPEWwIMBOCTI 3 I1HIIMMH
Joka3zaMu; 2) nependadanu 000B’SI3KOBY y4acTh CTOPOHH 3aXMCTy a0o ii mpercTaBHUKA
MiJ yac JOMWTY; 3) 3almpoBaJljid MEXaHI3MH TEPEBIPKU TMOKa3aHb 32 HEMOMKJIMBOCTI
MMOBTOPHOTO JONUTY. Bkazani 3MiHM 103BOJIATh YCYHYTH TPOTAJWHHU, 3a0€3MMCUUTH
JOTPUMAHHS TpaB CTOPIH 1 3poOUTH JEMOHYBaHHS €(EKTUBHUM 1HCTPYMEHTOM

IpaBoCyIs 0€3 HOBUX BUKIIUKIB.
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SHVETS A. V. DEPOSIT ON TESTIMONY: A TOOL OF JUSTICE OR A
SOURCE OF NEW CHALLENGES?

The article 1s devoted to the assessment of the deposit of testimony in the criminal
process of Ukraine under Article 225 of the CPC of Ukraine. Based on the analysis of
court decisions in cases Ne 165/93/22 and Ne 335/5277/15, the shortcomings of legal
regulation were revealed, including subjectivism and violation of the principle of
competitiveness of the parties. The impact of legal uncertainty on justice is investigated
and the need for clear normative criteria to improve the efficiency of the deposition
mechanism is justified.

Keywords: testimony, interrogation, criminal process, legal uncertainty.
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MPOBJIEMA KIBEPBIKTUMHOCTI B CYYUACHOMY
L{U®POBOMY CEPEJIOBUILI

Cwmiunk MLII

HaykoBwuii kepiBHUK: K.10.H., 101 3. B. 3apagiok

AHoTania. B wam uac kiGepmpocTip, OKpiM JOMOMOTH 1 peamizarii

JIOICHKUX TICPCIICKTUB, MOYKE OyTH TIOCEPETHUKOM, 3aBISKH SIKOMY JIFOIH MOXYTh CTaTH

’KEpTBAMH 3JI0YUHIB. Y CTATTI JOCHIKEHO 0COOIMBOCTI BIKTUMHOCTI y KibepmpocTopi,
SIK SIBUIIIC TIOB’sI3aHE 13 BPA3JIUBICTIO 0C10 710 37I0YMHIB Y MUGPOBOMY CEPEIOBHIIIL.

Kuarwuosi cioBa. KiGepnpocTip, BIKTUMHICTE Y KiGeprpocTopi, 1udpose

cepeoBUIIE, KIOepP3JIOUHH.

Kibepnpoctip - cepenoBuie(BipTyalbHUN MPOCTIP), SIKE HATAE MOXKIUBOCTI ISt
31ACHEHHS] KOMYHIKAI[Ii Ta peajizaiii CyCHiJIbHUX BIIHOCHH, YTBOPEHE B pPE3YJIbTaTl
(GYHKIIOHYBaHHSI CyMICHHX (3’€JHaHUX ) KOMYHIKAI[ITHUX CHUCTeM Ta 3a0e3MedeHHs
€JIEKTPOHHUX KOMYHIKaIlId 3 BUKOPUCTAHHIM Mepexl [HTepHeT abo IHIIMX Mo0aTIbHUX
Mepex nepenadi gaHux [1].

Ha cprorogHi mMoxHa mo0auuTH, 10 BCE OLIbIIE MOCIYT 1 IHIIUMX c(ep JIOACHKOT
JISTTBHOCTI MEPEXOUTH Y KIOepIpoCTip, i€ MOB’A3aHO 13 NEBHUMU MOAISIMU, TAKUMU SIK
COVID-19 Ta BifiHa. Bei mi umM iHINT YMHHUKK TIEPEIIKO/HKAIM 1 HA JaHUM dYac
MEPEIIKOIKAIOTh JIOIAM, 1 TOMY BCe OUIbLIE KUTTS MEPEXOAUTh Ha Pi3HI miIarGopmMu
kioeprpocTopy. 3TiIHO 13 CTaTUCTUKOK KUIBKICTh YKpaiHIIB, SIKI IIOJCHHO
KOPHUCTYIOThCS iHTepHETOM csrae 80%, 1 3BICHO 3K 3 KOXKHHM POKOM BiJICOTOK Oy/I€ TiTbKH
3pocTaru [2].

Taxuit mepexig Ha eJIEKTPOHHI cepBicH Ta 1H(OPMAIIITHO-KOMYHIKaTUBHI CUCTEMU
0€3yMOBHO CTBOPIOE HOBI MOXKJIMBOCTI JIJISI JIFOMMHU Ta 3HAYHO MOKPAIILYE ii )KUTTA. AJie
MOMPHU BC1 IIIOCH, 3aBX/IH € 1 CBOT MIHYCH. [3 30151bILIEHHSIM 00EPTIB MEPEXOAY JHOICHKOT
TISTRHOCTI B 1H(MOpMAITiitHE cepeoBHUIle, 30UTBITYEThCS KUIBKICTh KIOSP3JIOUHHIIIB, K1

3 KOXKHUM Pa3oM 3HaXOMSITh HOBI CIIOCOOU, SIK OIIIYKaTH JIFOEH.
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ITin KiGEep3TOUUHHICTIO PO3YMIIOTh CYKYIHICTh 3JI0YMHIB, IO BUMHSIOTHCS 3a
JIOTIOMOTOI0 KOMIT FOTEPHOI MEPEXkK1 YU MEPExk1 JIEKTPO3B A3KY, Y MEKax KOMIT FOTEpHOT
cucTeMu a00 KOMIT IOTEPHOT MEPEsKi YU MEPEsKi eIEKTPO3B’ SI3KY, UM MPOTU KOMIT FOTEPHOT
cucTteMH abo KOMIT I0OTEPHOT MEepexkKi Ul MEepexki eNeKTpo3B’ 3Ky [3, ¢.207].

HalinomupenimumMu BugaMu KiOEp3JIOUMHIB €: KapAHHI, BIIIMHT, MipaTBoO,
KapA-mapiHr, MaibBape Ta (immar. Bei BoHU cnpsMoBaHI HAa OTPUMAHHS BHUTOIU IS
mraxpasi Ta COpUYMHEHHS IIKOJIU >KEePTB1. 3aJI€KHO B1Jl 3Ha4eHHs 1H(DOpMaIliiiHOi cucTeMU
y MeXaHi3Mi peasizaiii KpUMiHAJIbHO MPOTUIIPABHOI AISUIBHOCTI MOXKHA BHAUTUTH JBa
BUJIM KiOep311ourHiB: 1) KiOep3JI0UYMHU y BIACHOMY PO3YMiHHI, TOOTO Ti, sIKI HEMOXKJIUBO
BUYMHUTH 0€3 BUKOPUCTAHHS 1H(OpMAIIHHUX (KOMIT'IOTEpHUX) CHUCTEM; 2) MOB’si3aHl 3
1H(popMaLitHUMHU (KOMIT FOTEPHUMH ) CUCTEMaMH KpUMiHAJIbHI TPaBOMOPYIIEHHS, TOOTO
Ti, IPOSIBH KPUMIHAIBHO MPOTUIIPABHOI MOBEAIHKH, SIKI BUMHSIOTHCS 3 BUKOPUCTAHHIM
[UX CHUCTEM, aJie, BOAHOYAC, MOXKYTh BUMHSTHUCSA 1 0e3 HUX [4, c.32].

KiOepBIKTUMHICTD - CXHJIBHICTh JIFOAUHU CTaBaTH >KEPTBOIO KiOEP3JIOYMHIIIB
gyepes Taki GaKkTopH sIK: HeJOCTaTHs 0013HaHICTh, TEXHIYHA HEA0ATICTh, IMITYJIbCUBHICTD,
JOBIPJIMBICTb, & TAKOXK 1HIII (PAKTOPH.

3riJIHO 13 JOCIIIKEHHAMH, IIIOPIYHO, O1bIne 70 MIJTBHOHIB JIIOAEH y CBITI CTAIOTh
KepTBaMH KiOep3iounHiB. TOOTO, KOXKEH COTHH JKUTENb IUIAHETH CTa€ >KEPTBOIO
KiOep3JIOUMHLIB. 3riAHO 13 CTaTUCTUKO y 2024 poul Ha HampsMKy HOpOTUAIT
OpraHi3oBaHIM KiOEP3JTOUMHHOCTI 3HEIIKOHKEHO 57 opraHi3oBaHux Tpyn (3 HUX 9
3JIOUMHHUX OpraHizailiit), 10 CKJIaay sSIKUX BXOAWI0 254 ydacHUKa, sSIKl BUMHWIM MMOHA]
1000 xpuMiHATBHUX MTPABOTIOPYIIEHB [5].

Crin 3a3Ha4uTH, 110 KIOEP3JIOUMHIII AKTUBHO MPUCTOCOBYIOTHCS 10 CHOTOICHHS,
a caMe 110 BIiHM B YKpaiHi: 3A1HCHIOTh HEMpPaBIUBI 300pU KOILTIB, HAJAIOTh 1HTEPHET
MOCIYTH TIOB’si3aHi 3 O(MOPMIICHHSM JIOKYMEHTIB JUIsI YOJIOBIKIB TPHU30BHOTO BIKY,
HE3aKOHHOTO TIEpEeTUHY KOPAOHY, OB’ sI3aH1 13 HEMPaBIUBUM BOJIOHTEPCTBOM, TOIIO.

[likaBe pgocmipkeHHs OyJlno MpoBeNe TPYHoOK  HAYKOBIIB  XapKiBCHKOTO
HAI[IOHAJILHOTO YHIBEPCUTETY BHYTPIIIHIX CIPaB, 30KpeMa aHKETYBaHHS MOJIOJ, a caMme

KypCaHTIB Ta CTY/ICHTIB HAILIOTO YHIBEPCUTETY Yy Billl Bi 18 10 22 pokiB y KUTbKOCTI 290
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PECIIOHJICHTIB MO0 iX JOCBILY Y Mepexi IHTEepHET, a TakoX BUIAJKIB 1HIWBIAYaJIbHOI
BiKTUMI3alii y ikl cdepi. Pesynpbrat AOCHIIKEHHS 3aCBIIUWIM, 10 Oau3bko 72%
PECIOHJIEHTIB — 0CI0 MOJIOJIOTO BiKY, IO KOXKEH JIeHb BIABIAYIOTH Mepexy [HTepHer,
31IITOBXYBAJUCh 13 MNPOTUIPABHUMH JISHHSAMH TI10 BIJHOIIEHHIO 10 cebe, abo ix
cipobamu B [HTepHeTi. Takok HayKOBIII PUHAIILIN IO BUCHOBKY, 110 0COOW CTUKAIIUCS HE
3 ONHIEIO, a 3 JeKiabkoMa KiOep3arpo3amMu Ta MpO BEIUKHA pPiBEHb JATEHTHOCTI
IMPOTUIIPABHUX TOCSATaHb, IO BUYMHSIIOTBCS Yy Kioeprnpocropi. udpu odimiinoi
CTaTHCTHKH SBHO HE BiTOOpaXaroTh MOBHUHU CIIEKTP TaKUX JisHB [6, ¢.29-30].

Jltomu MOXyTh CTaBaTh >KEpTBaMU KiOEP3JOYMHIB 4Yepe3 CBOIO BIKTUMHY
noBeAiHKy. Hampukiaza, cTaBisTh cliabki mapoii sKi MOXHa JIETKO Brajartu, abo He
OHOBJIIOIOTH MIpOTpamMHe 3abe3neueHHs sike Oyzae nermie 3inamaru. e ogarM npukiagom
MOke OyTH BUKOPHCTaHHS HE3aXWIIEHHUX, HEBIIOMUX Mepexxk Wi-Fi B kade um iHImMX
IpOMaJICBKUX MiclsX. JlesKl kareropii € OlIbIl BIKTHMHUMHM Yepe3 MeBHI oOcTaBuHU. Le
MOXXYTh OyTH JIFOIY MOXMJIOTO BIKY, sIKI OUTbII TOBIPJIMBI 1 4yepe3 e MaxpasM Jerme
BTEPTHCS B iXHIO A0Bipy. [liTH Ta cTyneHTH OUIbII Bpa3iuBi Yepe3 CBOK aKTUBHICTH Ta
IMITYJIbCUBHICTB, YE€PE3 1I€ BOHU YaCTIIIE BEAYThCS Ha OE3KOIITOBHI Pedl JUIsl OTpPUMaHHS
AKUX MOTPIOHO TIEPENTH uepes MeBHe MOCUIIaHHS.

3ano0iranHs  KiOEpBIKTUMHOCTI Ma€  OOOB’SI3KOBO  BKJIIQUATH  3aXOJU
BIKTUMOJIOT1YHOI NPO(UIAKTUKK, a caMe MIJBUILEHHS PIBHSI LHU(PPOBOI I'PaMOTHOCTI
HAcCeJIeHHSI 1 CIPUSHHA B MPOCYBaHHI 1HAUBIAYyaJbHUX 3aCO0IB 3aXUCTy OCOOMCTOI
iH(popmarlii. AKTyadIbHUMU € NOMTMOJIEH] BUKTUMOJIOTTYHI KPUMIHOJIOT14HI JOCIIIKEHHS
KIOEpP3JIOUMHHOCTI, CIPSMOBaHI Ha BUSBJICHHS 00 €KTUBHMX 3aKOHOMIPHOCTEH,
JETEPMIHAHT  KIOEP3JIOUMHHOCTI, XapaKTEPUCTHUK OKPEMHX THUIIB OCOOHCTOCTI
Ki0€p3JIOUMHIIIB, a TAKOXK PI3HUX ACMEKTIB 3a0e3neueHHs kidbepoesneku [7, c.138].

BiktuMHicTh Yy 1H(PPOBOMY CEpEIOBUINI MOXKHA 3HAUYHO 3HHU3UTH, SKIIO
JOTPUMYBATHUCSl 3aXOIB O€3MEKH Ta PO3BUBATH KIOCPKYIBTYPY: 3JI0YHHII YacCTO
BUKOPHUCTOBYIOTh TPUBOXHI MoBiAoMIIeHHS (Bam o6mikoBuii 3anuc Oyae 3a0I0KOBAaHO).
[ToTpiOHO HABUUTHUCS 3yNMUHATUCA TIEpe]] OyIb-SIKOIO AI1€I0 1]l THCKOM.

OTxe, CbOrOAHI KOXEH 13 Hac MOXKE CTaTh >KEPTBOIO B 1H(dOpMmaliitHoMy
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cepenoBuili. 3amoOiraHHs KiOEpBIKTUMHOCTI BHUMAara€ IIO€JHAHHS  TEXHIYHOI
IPaMOTHOCTI, OOEPEKHOCTI Ta IOCTIMHOI yBaru 10 Oe3MeKu B OHJIAHH-IPOCTOPI.
JloTpumytouuchk 0a30BUX MpaBHII KiOepririeHu, 30epiraroun 00ayHICTh y CIIJIKYyBaHHI B
Mepexi Ta MIJABUIIYIOYH 0013HAHICTh, KOKEH KOPUCTYBAa4 MOYKE 3HAUYHO 3HU3UTH PU3HUK

CTaTH XKEPTBOIO KIOEP3T0UNHY.
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SMICHYK M. VICTIMIZATION IN CYBERSPACE

Nowadays, cyberspace, in addition to helping and realizing human prospects, can be
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an intermediary through which people can become victims of crimes. This paper
examines the features of victimization in cyberspace as a phenomenon related to the
vulnerability of individuals to crimes in the digital environment.

Keywords: Cyberspace, victimization in cyberspace, digital environment,

cybercrime.

KPUMIHAJIBHA BIAITOBIJAJIBHICTD 3A JTEPKABHY 3PAJLY:
TEOPETUYHUM, TIPABO3ACTOBHUI ACIIEKT

P. A. PyoaboB

HaykoBuii kepiBHUK: K.10.H., Aol. O. JI. Ctapko

AHoranisi. Crarts npucBsueHa MpoOieMi KPUMIHAIBHOI BIJIMOBIJAIBLHOCTI 3a

Jep>kaBHYy 3pajy. Po3risiHyTo OKkpemMi TEOPETUYH1 aCleKTH I[1€1 KPUMIHAJIBHO-IPABOBOT

3a00pOHU. 3 METOIO BUSIBICHHSI TUIOBUX (POPM JEP:KABHOI 3paju Ta A1 y SKUX BOHU

BHpaXXEH1, TEHACHIIIN 111010 NPU3HAYEHHS [IOKapaHHs, JaHUX, K1 XapaKTepU3yI0Th 0CO0y

3JIOYMHLIA, 3’ ICYBaHHS PIBHS LMX 3JI0UMHIB, TPOaHali30BaHO 30 0OBHHYBAJILHUX BUPOKIB,
yxBasiennx 3a cT. 111 KK Ykpainu Ta odiriiiHi CTaTUCTUYHI JIaHi.

Kurouogi cJjioBa: nep:xaBHa 3pajia, nepexija Ha 01K BOpora, INMUTYHCTBO, IMiIPUBHA

TUSITbHICTh, BUPOKU, MIOKAPAHHS.

JepxaBHa 3pajia € 0COOIMBO TSHKKUM 3JI0YMHOM MTPOTH OCHOB HAI[1OHAJILHOT
oesnekn  Ykpainu. CTpiMKe 3pOCTaHHS KITBKOCTI 3apEECTPOBAHMX  3JIOUHHIB,
nependadenux ct. 111 KK Ykpainu (nepxaBHa 3pajna) BinOynocs micis 24 mororo 2022
p. Tak, siko y 2013 p. O6yno obmikoBaHo 1 35mounH, nepeadoadenuit cT. 111 KK Vkpainu
(mo cyny HampaBieHo 0 o6BuHyBasbHEX akTiB), y 2014 p. — 65 (8), y 2015 p. — 80 (7), y
2016 p.— 126 (50),y 2017 p. — 89 (13), y 2018 p. — 127 (12), y 2019 p. — 123 (11), y 2020
p.— 145 (17),y 2021 p. —208 (16), To y 2022 p. Bxke Oyso 3apeecTpoBaHo 1 957 3mounHIB
(mo cyny HampaBiieHO 269 o0BuHYBalbHUX akTiB), y 2023 p. — 1 169 (315), y 2024 p. —
1 109 (433) [1].
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Cr. 111 Kpuminanenoro komekcy (mami KK) Vkpainu nependauae
BIJIMOBIAANBHICTD 3a JEpP)KaBHY 3pajly, TOOTO AiSHHS, YMUCHO BUMHEHE T'POMATHUHOM
VYkpaiHu Ha MIKOIY CYBEPEHITETOBI, TEPUTOPIaIbHIN IITICHOCTI Ta HEJOTOPKAHHOCTI,
000pOHO3AATHOCTI, Jep)KaBHIM, CKOHOMIUHIN uu iHGopMaliiiHii Oe3meni YkpaiHu:
nepexi Ha 61k Bopora B mepiof] 30poiHOTO KOHGITIKTY, IIMTATYHCTBO, HATAHHS 1IHO3EMHII
JepxaBi, 1HO3eMHIN opradizamii abo X MpencTaBHUKAM JOMIOMOTH B TMPOBEACHHI
nigpuBHOI AisUTbHOCTI mpotu Ykpainu. Y 4. 2 cr. 111 KK VYkpainu nependaueno
BIJIMOBIAANIBHICTG 32 JepKaBHY 3pajJy BUMHEHY B YMOBAaX BOEHHOTO CTaHYy.

OO0’ eKTHUBHA CTOPOHA JACP>KABHOI 3paJIM MOJIATAE Y JISTHHI, IKE MOXe OyTH BUMHEHE
y Tpbox opmax. 30kpema, 1ie: 1) mepexig Ha Ok BOpora B yMOBax BOEHHOTO CTaHy a0o
B mepioa 30poitHOro KOHQIIKTY; 2) WIMUTYHCTBO;, 3) HaJaHHS 1HO3EMHIN JepkaBi,
1HO3eMHIM opraHizaiii abo iX mIpeAcTaBHUKaM JOIMOMOTH B MPOBEACHHI MiAPHBHOI

JUSIIBHOCTI MPOTU Y KpaiHu.

[lepexin Ha OiK BOpora B YMOBaxX BOEHHOrO CTaHy a00 B MepiojJ 30pOHHOTO
KOH(JIIKTY TOJISATAE K y 1HTEJIEKTyaIbHOMY MEpPEeXo/il Ha 01K BOpora, Tak 1 (I3MIHOMY.
VY KOHKpETHHX BHITQJKaxX, IEH 3TI0YMH MOKE MOJIATATH y BCTYIIl Ha CIY>KO0Y 10 EBHUX
BIMCHKOBUX 4YM IHIIUX (POPMYBaHb BOPOXKOI JAepxaBu (IMOJILII, KapaJbHUX 3aroHiB,
PO3BIAKM), HAJaHHI 3ac001B ISl BYMHEHHS 3JI0YMHIB areHTaM CIICLCIYXO 1HO3EMHHX
Jep>kaB, yCYHEHHI MEPEeIIKOI JJIsl iX BUMHEHHS a00 HaJlaHH1 3a3HAYCHUM areHTaM 1HIIOi
noriomoru [2, c. 335].

3 MeTOI0 BUSIBJICHHS KOHKPETHUX TMPOSIBIB IEPKABHOI 3pajn y il pi3HUX (opmax,
HaMu OyJsio mpoaHainizoBaHo 30 OOBMHYBaJIbHUX BHUpPOKIB, yxBajeHux 3a cT. 111 KK
VYkpainu (3a niepion 3 01 ciuas 2024 p. mo 06 mrororo 2024 p.) Ta ONPHIIOAHEHUX Y
€1MHOMY Eep:KaBHOMY PE€ECTpl CYJJOBUX pillleHb. BUBUEHHS! BUPOKIB MTOKA3aJ10, 110 TaKa
dbopma aep>kaBHOI 3pajay € JOCUTh TMOIIMPEHa 1 cTaHOBUTH 47% BiJ yCiX BUIAJKIB.
3okpema, JisiHHS OyJio BHpaKeHE y TakuxX MisiX: MepexiJ Ha BIHCHKOBY CIyXOy [0
BHYTPIIIHIX BIACBK MBC pd; mepexiJ 10 Bopora yepes3 JiHiIo (PpoHTy; ydacTh 3a il
3aBHaHHSAMU y OOHOBUX [isIX MPOTH YKpaiHW; JOOpPOBUIbHA YYacTh TPOMAsSHUHA

VYkpainu B HE3aKOHHHMX 30pOWHUX YU BOEHI30BaHUX (OPMYyBaHHSX, CTBOPCHHX Ha
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THMYacOBO OKYIMOBaHIN TepUTOpii; OOpOBUIbHE 3allHATTS MOCaaAM 3acTylHHUKa
HayaJdbHUKA BUIJIUTY pearyBaHHS Ha HaJ3BUYAWHI CHUTYyaIlil; NPUUHATTA HA poOOOTY Yy
CKJIaJll HE3aKOHHOTO OpTaHy CyZ0BOi Biaau (OCTaHHI TpH JissHHA Oynu BumHeHi y 2017
ta 2020 pp.).

Sk mokasaB aHaji3 BUPOKIB, Iepexia Ha OIK BOpora B yMOBaX BOEHHOTO CTaHy
HalyacTilie BHUpPaXaBCsS Yy BCTyHi Ha CiayxkOy J0 TNEBHUX BIMNCHKOBUX YH IHIIUX
(dbopMyBaHb BOPOXOi Jep>KaBU. THMOBUM [l Ii€l OPMU € HACTyNHUN BUMNAJOK.
['pomansuun VYkpaiHu JOOPOBUIPHO YKIJIAB KOHTPAKT Ha MPOXOPKEHHS BIMCHKOBOI
ciryx0u B 30poiiHoMy dhopMyBaHHI AepxkaBu arpecopa (110 motoctpinkoBa Opurana 1-ro
apMiicbKOTO KOopmycy). 30Kkpema, TpOMaIsTHUH BUYMHSB TaKi Jii: 311 CHIOBAB OKYTIAIIIIO Ta
OXOPOHY 3aXOIJIEHUX TEPUTOPIN YKpaiHW; BUKOHYBAaB BKAa31BKM Ta HaAKa3W KOMaHIUPIB 3
Yuciia BIMCHKOBOCITYXOOBIIIB 30pOMHUX CcWiI pd, Kl 32 3BAaHHSM YU TOCAJ0I0 BUIIIC;
o0NalmTOBYBaB Ta YKpIIUIIOBaB  OJIOKMOCTH, 3MA1MCHIOBAB  1HKEHEPHO-TEXHIUYHE
oOnalITyBaHHS TMO3UIIM; TIiJ Yac HECEHHSA CIOY>KOM Yy BIUCHKOBIA IMOJIbOBIM
kamyhapoBaHiil hopmi 3paska 3C pd 13 3aKpilJICHUMH PO3Mi3HABATILHUMU 3HAKAMU, SIK1
BKa3ylOTh Ha NpUHaNIEKHICTH 110 3C p@, 1110 MOXKYTh OyTH BII3HAHI HA BIICTaH1, BIAKPUTO
HOCHMB TIpu €001 BOTHemajdbHy 30por0; OpaB aKTHUBHY y4YacTh Yy BI3yaJIbHOMY
CTIOCTEPE)KEHHI 3a TOBITPSHUM Ta HA3eMHHM IPOCTOPOM 3 METOI0 BHSIBICHHS Ta
3HEILKO/IKEHHS CHII 1 3ac001B 30pOHUX CHl YKpaiHU 3 HAsIBHOI B HHOTO aBTOMATUYHOL
30poi, a TakoX 3AIMCHEHHS MOMOBIAI JO KOMAHIHOTO MYHKTY MpO OOCTaHOBKY Ha
3aKpiIUIeHIN AUTIHLI GPOHTY, Ta 1HII He3aKOHHI Aii Ha 0ol pd [3].

HepxaBHa 3pana y ¢opmi niepexoay Ha OiK Bopora Mo)ke OyTH BUMHEHA JIMIIE B
YMOBaxX BOEHHOTO CTaHy abo B mepioj] 30poitHoro koHduikTy. Bianosigno mo n. 7 4. 1
cT. 1 3akony Ykpainu «IIpo HamioHanbHy Oe3neky YKpaiHu», 30poHHI KOHQIIKT e
30poifHe 3ITKHEHHS MDK JepkaBaMu (MDKHApOAHHUM 30poitHMI KOHQIIIKT, 30poitHuI
KOH(DJIIKT Ha JAepX’aBHOMY KOPAOHI) a0 MiX BOPOTYIOUMMH CTOPOHAMH B MEXKax
TEPUTOPIi OJHIET IEpKaBH, K MPABWIIO, 3a MIATPUMKHU 330BHI (BHYTPIUIHIN 30pOitHUI
KOH(DITIKT). 30poiiHnii KOH(MIIKT MOKE MAaTH MICIIE 10 MOMEHTY OTOJIOIIIEHHSI BOEHHOTO

ctany. 3 nuporo npuBoay M.I. XaBpoHIOK 3a3Havae, 10 «30porHUN KOHMIIKT MOXKe OyTH
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IpOsiIBOM Ti0OpUIHOT BIWHM — BiMHHM, OCHOBHHMM 1HCTPYMEHTOM SIKOi € CTBOPEHHS
JIep>KaBOI0-arpecopoM B 1HININ JepkaBl BHYTPINIHIX KOH(IIIKTIB 3 MOJAJIBIINM iX
BUKOPUCTAHHAM I JOCATHEHHS TMOJITUYHHMX IIiJIed. THUMOBUMH KOMIIOHEHTaMHU
riOpHUIHOI BIMHM € BUKOPUCTAHHS TaKUX METO/IIB, CIIPSIMOBAHUX MPOTH 1HIIOT JeprKaBU:
mporaraijia 3 METOI CTBOPEHHsS Y TOTIHOJICHHS B HiMl BHYTPINIHIX CYCHUTBHUX
IPOTUPIY 3 MEPEeXoJoM B iHGOpMAIlifHy BiifHY; CTBOPEHHS €KOHOMIYHUX MpoOseM 3
Nepex0/I0M B EKOHOMIUHY BiifHY Ta MPOTH/IIF0 EKOHOMIYHUM 3B’s3KaM KpaiHU-KEPTBU 3
IHIIMMU KpaiHamH;, MIATPUMKa CemapaTtu3My 1 TEpOpHu3My; CIPHUSHHS CTBOPEHHIO
HEeperyJsipHuX 30poiHNX (GopMyBaHb, iX (piHAHCYBaHHS Ta MaTepiajibHE 3a0€3MeUCHHS
tomo. [Ipm 1nbOMy Jnep:kaBa-arpecop HaMmaraeTbCsi BUAABATHCS HENPUYETHOIO [0

po3B’si3aHOr0 KoHDIIKTY» [2, ¢. 336].

Hpyroro popMoro nepkaBHOI 3pajiv € MIMUTYHCTBO. Taka gopma nepxraBHOI
3paau He € nomupeHoro. [IpuHaiiMHi, 13 TpoaHani30BaHUX HaMU BUPOKIB, HE BUSIBICHO
’OJIHOTO, JIe hIocs 06 mpo Taky ¢popmy sk INUryHcTBo. [Ipote, Taki Bunaaku B Ykpaii
MaroTh micie. Y moromy 2025 p. cTano BiioMO IIpo 3aTpUMaHHS TpOMajiTHUHA Y KpaiHu,
KepiBHUKA MITa0y AHTUTEpOpUCTHUUHOTO 1IeHTpy npu CBY, axuii 30upaB Ta nepenaBan
npeacTaBHUKaM ¢co pd BIAOMOCTI, IO CTAHOBIISITH AEP>KaBHY TAEMHHUIIIO. [ poMagsiHUHY
MTOB1JIOMJICHO TIPO IT1JI03pY Y BUMHEHHI 37104MHY 32 4. 2 ¢T. 28 4. 2 ¢1. 111 KK Vkpainu
Ta 00paHO 3amOO0DKHUN 3axX1J Yy BUIVISAI apelITy TEpMIHOM Ha JBa MicdAll 0e3 mpasa
BHECCHHS 3acTaB [4] .

Tperboro 3 mependavenux y ct. 111 KK Vkpainu ¢gopm nepxaBHoi 3panu, €
HaJaHHS 1HO3EMHIH JiepKaBl, IHO3€MHIM oprasizanii abo iX mpeacTaBHUKaM JOTOMOTH B
MIPOBEICHHI MIIPUBHOT ISITLHOCTI MPOTH Y Kpainu. Taka AisuIbHICTh MOJSATAE y CIIPUSHHI
iX MOJIMBUM YM JIMCHUM 3yCHJUISIM 3arOJIisITH IIIKOy HaIllOHAJIbHIM Oe3meli YKpaiHu.
s dopma Moxe OyTH BHpaKkeHa Yy [isIX, 10 CHPsSMOBaHI Ha OcCJa0JIeHHs
000pOHO3/IaTHOCTI YKpaiHuW: opraHizaiis 1 BUYMHEHHS JUBEpCii y dQopMmi i,
CIIPSIMOBAaHUX Ha 3pyWHYBaHHS OO'€KTIB, SIKI MalOTh BaXKJIMBE OOOPOHHE 3HAYCHHS,
NPUMHATTA PIlIEHb MPO 3rOPTAaHHS HAYKOBUX JOCIIIKEHb Yy Taly3l BIICHKOBOI HAyKH 1

TEXHIKH, CB1JIOME raJlbMyBaHHs IPUBEIEHHS MOO1TI3aliHHUX TUIaHIB Y BIATIOBIIHICTH J10
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Cy4YacHUX YMOB, BUHaX1J CIeLiaJIbHUX BIPYCIB UM BHECEHHS 1X Y KOMITFOTEPHI CUCTEMU
3 METOIO YTPYAHEHHS TIXHBOT poOOTH 200 3HUINEHHS HAKOMUYCHOT HA MAarHITHUX HOCISIX

BKJIMBO1 JJI1 BUKOHAHHS 3aBJIaHh 00OPOHM 1HGOpMAITii TOIIO.

AHaJi3 BUBUEHUX HAMH BUPOKIB MOKa3aB, 10 1151 (hopMa Jep>KaBHOT 3pajil TaKOXK
nocuth nomupena (53 %). [ligpuBHa AisUIbHICTG NPOTH YKpaiHu Oyna BUpa)xeHa y JisiX,
K1 TIOJSITANIN: Y BIJCTIIKOBYBaHHI MICISl JUCIIOKAIil, BUIY, KUTBKOCTI 1 TIEpEMIIICHHS
IipO3/1TiB BICHKOBOCTYKOOBIIIB Ta BiicbkoBO1 TexHIkH 3C Ykpainu, pororpadyBanHi
MICIISI pO3TAlllyBaHHSI CTPATeTriuHO Ba)KJIMBUX BIMCHKOBUX OO0 €KTIB Ta Iepeaada Takoi
iH(popMarlii npeacTaBHUKaM 30pOMHUX cHIl pd; 3aKIMKax A0 TpOMaasH  YKpaiHH
OTpUMYBAaTH MACHOPTH TpOMaJsHUHA Pd; MyOIMiYHOMY OOMOBIISIHHI Ta 3HEBa)KaHHI
MIPABOOXOPOHHOI CHUCTEMHU YKpaiHW, aKTUBHOMY BHCIIOBIIIOBaHI JYMKH, IO Jep)kKaBa
VYKpaiHa He Ma€ ICHyBaTH y TENEPIIIHOMY 11 BUIVISIL; KEpyBaHHI Ta y4acTl y MPOBEACHH1
poOiT mo 3abe3nedeHHI0 Oe3mepeliiiHOro Ta 0e3aBapiiHOTO PyXy aBTOMOOUILHUMU
JOpOTaMHU 3araJlbHOTO KOPHCTYBaHHS; CHPHUSHHI OKYyMAlliiHUM OpraHaMm BIagd Y
MPUAYHIEHH] CIIPOTUBIB OKyIMaIlli MBOCTPOBA 3 00Ky TpOMajsiH YKpaiHU Ha TepUTOPIi
AgroHomHOi PecniyOiiku Kpum 1 M. CeBacTornosns; 10noMo31 y BIPOBaXKEHHI IPAKTHUKU
nepeciiilyBanHs oci0, 110 nepeOyBaroTh Mij] 3aXUCTOM; MPOJIOBKEHHI POOOTH Yy CKIIaji
HE3aKOHHO CTBOpEHOi «mpokyparypu PecmyOmiku Kpum», sika yBiiinuwia 10 cKiagy
npokyparypu pd 0e3 mianopsakyBaHHs [eHepasbHiii mOpokyparypi  YKpaiHu;
rOJIOCYBaHHI TPEJICTABHUKOM BJIAIA Y HE3aKOHHOMY pedepeHayMi; BUKOHAHHI
MPaBOOXOPOHHUX (DYHKIIIHA 32 3aKOHONABCTBOM KpaiHU-arpecopa; HajaHH1 iH(opmariii,
sgKa Ma€ 0OOPOHHE 3HAUYCHHS 1J1s1 YKpaiHU.

o npuxnany, ['onociiBcbkuM pailoHHUM cyaoM M. KueBa Oyiio BCTaHOBIIEHO, IO
06.03.2014 poky, rpoMansHuH Ykpainu, aemytaT CeBacTOMOJBCHKOI MICBKOI paju,
JIOCTOBIPHO 3HAIOUU MPO Te, 110 TepuTopis M. CeBacTonos € HeBil EMHOK YaCTHHOIO
VYkpainu, npuiiHsB yuacTs y 3aciganHi CeBacTonoiabChKoi Micbkoi paau Big 06.03.2014 p.
Ta TOJIOCYBaB 3a MPUUHATTS He3akoHHOTO pimeHHs Ne7151 «IIpo yuacte B mpoBeneHH1
3araJbHOKPUMCBKOTO pedepeHAyMy», YHM CIPHUSB TPEICTABHUKAM POCIHCHKOT

denepaiii y mpoBeIeHHI MiIPUBHOT AISUTBHOCTI Ha TepuTOpii YKpainu [5].
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Jlep>xaBHa 3pajga Moxe OyTH BUMHEHA Yy CyKYITHOCTI 3 IHINMMH 3JI04MHaMU. Tak,
HEMOOJIMHOKMMHU € BUMAJKA BYHHEHHS JIEpXKAaBHOI 3pagul Yy CYKYIHOCTI 3
konabopaniinoro nismpHicTIO (4. 7 cr. 111-1 KK Vkpainu) Ta  CTBOpeHHSIM

TEPOPUCTUYHOI TPYINU YU TEpOpUCTHUHOI opraHizamii (4. 1 ct. 258-3 KK Ykpainn).

AHamni3 TpakTUKU TPU3HAYEHHS TMOKapaHHs (32 MaTepiaJlaMd  HAIIoro
JOCIIKEHHS ), CBIAYUTD PO 3aCTOCYBAHHSI CyIaMH TIOPS]T 3 OCHOBHUM TOKApaHHSIM y
BUTJISII1 11030aBIeHHs Boji Bix 11 mo 15 pokiB, qomarkoBux mokapasb. Lle, 30kpema —
KoH(icKkarllis MaifHa, Mo30aBJjieHHs MpaBa 001iMaTH MOcaau, OB sA3aH1 3 MPodeciitHOIO
TISTBHICTIO Y MPABOOXOPOHHHUX OpraHax, opraHax NMPOKypaTypH, OpraHax JIep)KaBHOI
BIIaJM, OpraHax Jep:KaBHOTO YIPABIIHHS Ta MICIIEBOTO CaMOBPSAYBaHHS, a TaKOX
11030aBJICHH1 PAHT1B IEP>KaBHOTO CITYKOOBIIS, BIICHKOBOTO 3BaHHS. Y OLIBIIIOCTI BUTIA/IIB

MaJio MiCIle TIOBHE BU3SHAHHSI BUHH, 1 JTUIIE y OKPEMUX BUNIAJKAX MIACYIHI IUPO KASIIUCH.

AHani3 BUPOKIB, MOKa3aB, 10 OUIBIIICTh 3JI0YMHIB OyJIO BUMHEHO YOJIOBIKAMHU
BikoM Big 29 1o 54 pokiB, ypomkeHigsiMu JloHerpkoi, Jlyrancbkoi, XapKiBChbKOi
ob0nacteii, AP Kpum Tta pocii, siki mMaroTh 0a30BY/IpoQuIbHY CEpPEIHIO OCBITY, €

mparie3aaTHi, aje Takl, 10 HiJie He MPaIIoI0Th 1 HE HABYAKOTHCS, HEOAPYIKEHI, HECYIUMI.
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The article is devoted to the problem of criminal liability for high treason.
Some theoretical aspects of this criminal law prohibition are considered. In order to
identify typical forms of high treason and actions in which they are expressed, trends in
the imposition of punishment, data characterizing the identity of the criminal, and to
clarify the level of these crimes, 30 convictions passed under Article 111 of the Criminal
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ITOMUJTYBAHHA 3ACYJDKEHUX 10 AOBIYHOI'O 1IO3BbABJIEHHS
BOJII B YMOBAX BOEHHOI'O CTAHY

M. M. PomaHiok

HayxoBwii kepiBHUK: K.10.H., 101. Cacko O.I.

AHoTanif. Po3msHyTO MUTAaHHS TMOMITYBaHHS JOBIYHO YB’SI3HEHHX B YMOBax

BOEHHOTO CTaHy B YKpaiHi, HOro mpaBOBE PETyIIOBAHHS Ta KJIIOUOBI €TalU YXBAJICHHS

pimenb. [IpoaHanizoBaHO PHU3WMKH PELUIUBY, CYCIUIBHUNA pPE30HAHC 1 HEOOXIIHICTH

KOHTPOJIIO Ta pecolfiaiizaiii noMuiryBanux. BinzHnaueno BB Ykazy [Ipesugenta Ne

838/2023, 1110 CKOPOTUB MIHIMAJIBHUI CTPOK BIIOYTTs mokapanHs 3 20 g0 15 pokis, Ta

MOXJIMBHM 3B’SI30K BIACYTHOCTI akTiB mnoMuiyBaHHsA y 2023-2024 pokax 13
3aKOHOJABYMMHU 3MIHAMU i1 0€3M1EKOBOIO CUTYALIIEIO.

KuarwuoBi cioBa: noMmuwiyBaHHS, 3acyI)KCHHI, JOBIYHE TMO030aBJIEHHS BOJII,

BOEHHUU CTaH, 3aCy/’keHH1, KpuMiHaIbHMI KOIeKC YKpaiHU, KpUMIHAIBHUI NpoLec.

B ymoBax Bo€HHOTO cTaHy YKpaiHa CTHKA€ThCS 3 HOBHUMH BHKJIMKaMHU y cdepi
KPUMIHAJIBHOI IOCTHUIIIT Ta MpaBo3acTocyBaHHsA. OMHUM 13 TaKUX MUTaHb € MOXJIUBICTh
MOMUJIYBaHHS 0CI0, 3aCy/’KEHUX JI0 JOBIYHOTO 1M030aByieHHs BOJil. B ymoBax BiliHU
JiepkaBa Tepersaae cBoi Mmiaxomu a0 (GopMyBaHHS KaJpOBOTO PE3EpPBY, 30KpeMa y
CHUJIOBUX CTPYKTypax, a TaKoX IIykae OajlaHC MK 3a0€3ICUCHHSIM IpaB JIFOAWHHU Ta
HalllOHAJIBHOIO OE3MEKOIO.

3 oaHOro OOKY, MOMIJIYBaHHS MOXE CTaTUd MEXaHI3MOM BUIIPABICHHS CYTOBHX
MTOMIJIOK 1 peasi3allii MpUHIUITY TYMaHi3MYy, 0COOJIMBO y BUIAJIKAX, KOJIM € CYMHIBH I110J10
CIIPaBEJIMBOCTI BUPOKY a00 yB’SI3HEH1 MPOUIILIN MpOolLieC pecolianizaiiii. 3 1HII10ro 60Ky,
ICHYIOTh PHU3UKH, TIOB’S3aHI 13 MOXJIUBUM DPEIUIMBOM 3JIOYMHIB a00 3arpo30r0 i
CYCH1IbCTBA.

JlocBia IHIIMX KpaiH CBIAYMUTH MPO TE€, U0 B €KCTPEMAJIbHUX YMOBAaX, TAKUX 5K
BiifHA YW KpHW3a, TOM SKIICHHsS IOKapaHHs ab0 JOCTPOKOBE 3BIILHEHHS MOXYTh

pO3MIsAIaTUCS SIK YACTUHA JEP>KaBHOI MOJITUKH, 30KpeMa JiJisi MoO1Ti3allii pecypciB abo
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B1JIHOBJICHHS CITPaBE/JIMBOCTI.

JlocnipkeHHsT TUTaHHS TOMUJIYBAaHHS JOBIYHO YB’SI3HEHUX B YMOBaX BOEHHOTO
CTaHy € BaXKJIMBHUM JUIsl PO3POOKM 3BaXKEHHX pillleHb Y cdepl KpUMIHAIBLHOTO TpPaBa,
3a0e3MeYeHHs HalllOHAJIbHOT O€3MEeKH Ta JOTPUMAaHHS IPaB JIIOJUHHU.

[Tpouienypa momMmunyBanusa B Ykpaini perymtoetsest Koncturyiero Ykpainu ct. 106
[3], Kpuminanparm komekcoM Ykpaiaum cT. 87 [4] Ta BIAMOBIAHMMHM ITiA3aKOHHUMH
aktamu. BignmosigHo no crarti 106 Konctutyuii Ykpainu, mpaBo Ha IOMUIIYBaHHS
HanexuTh llpesunenty VYkpaiHu, SKUil MOXe 3BUIBHUTH 0COOy BiJ MOJAIBIIOTO
B1/10yBaHHsI MOKapaHHs a00 3aMIHUTH HOTO ORI M’sIKUM [3].

KirouoBuMu acniekramu npoueypy NOMUITYBaHHS €:

- TOAAaHHA KJIOMOTAHHSA TMPO TOMIIYBAaHHS CaMUM 3acy/[UKEeHHM abo #oro
IPEICTAaBHUKOM;

- po3msig MarepianiB cripaBu Komiciero pu [Ipe3uaentosi Ykpainu;

- YXBaJIEHHS OCTaro4Horo pimeHHs [Ipesunenrom [3].

OnHak Ha MpakTULl IpoLeaAypa MOMIIyBaHHS B YKpaiHi € JOCUTh CKIAJHOIO, a
BUMNAJKU 3BUIBHEHHS 0C10, 3aCyMKEHUX /10 JOBIYHOIO YB’S3HEHHSI, € MOOAUHOKUMU. B
YMOBax BO€HHOIO CTaHy JepKaBa CTUKAE€TbCS 3 HOBUMH BHUKJIMKaMH, 30Kpema
HEOOXIAHICTIO BpaxXyBaHHS JOJATKOBMX (AKTOPIB, TAKMX SK BIMCHKOBI MOTpeOH Ta
30epeKEeHHsI CYCILIIbHOTO MOPSIKY.

Pimenns mpo moMuityBaHHs 0c¢i0, 3aCy/PKEHUX JI0 IOBIYHOTO yB’ I3HEHHS, TOBUHHI
BpPaxOBYBAaTH HU3KY PU3HKIB, SIK MOXKJIMBICTh PELIMJIUBY 3JIOUMHIB, PeaKiis CyCILIbCTBA,
OiApUB JIOBIpU JO CYIOBOI Ta IPaBOOXOPOHHOI cHUCTEMH. SKIIO NOMUITYBaHHS
B110yBaTUMETbCSI 0€3 HaJIeKHOTO OOTPYHTYBAaHHsSI, 1€ MOXKE MiJIPBaTH JIETITUMHICTh
MPABOBOI CUCTEMH B 04aX TPOMAJISH.

ToMy y pa3l NOMWIyBaHHS BaKJIUBO 3alpoOBaJUTH €QPEKTUBHI MEXaHI3MHU
KOHTPOJIIO Ta peadiiTailii Takux ocid, 30KpeMa CIIOCTEPEKEHHS 3a IXHbOIO MTOBEIHKOIO
T1CJISI 3BUTBHEHHS.

MixHapoaHUil TOCBIJ MOKa3ye, M0 B OKPEMHUX BHIAJKax 1€ MOXIWBO, MPOTE

HE0OX1AHO pO3pOOUTH HITKY CUCTEMY B1IOOPY Ta KOHTPOJIIO, 1100 YHUKHYTH HETaTUBHUX
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HacaiAKiB. JlJis BIOCKOHAJIEHHS CUCTEMHU MTOMIJIYBaHHS B YMOBaX BOEHHOTO CTaHy BapTo
PO3IISTHYTH TaKl KPOKHU:

- 3aIpPOBAKEHHS YITKUX KPUTEPIiB AN MOMIIYBaHHS OC10, 3aCyDKEHUX 0
JOBIYHOTO yB’SI3HEHHS,

- BIIPOB/DKEHHS MEXaHI3My HE3aJIeKHOTO TEePerIsay CHpaB OcCiO, sSKi BimOyau
3HA4YHy YaCTUHY MMOKapaHHA 1 MAIOTh TIO3UTUBHY XapaKTEPUCTHUKY;

- CTBOPEHHS CHEIIaJIbHUX TIporpaM pecolliamizaiii Ta KOHTPOJIIO 3a
MTOMITYBaHUMU;

- MIJBUIIECHHS MPO30POCTI MPOIECY YXBAJICHHS PIIIEHb MPO MOMUIYBAHHS IS
MIIBUIIICHHS JOBIPHU CycHiiabcTBa [1].

Kpaina, BUKOHYIOYM HOpPMHU MpO TMOMMIIyBaHHsS, Oepe Ha cebe 3000B’s3aHHS
MOCIIOBHIIIE BIPOBAPKYBaTH B 3aKOHOJABCTBO Ta MPAKTUKY 3arajibHOBU3HAaHI
MIKHapOJH1 HOPMH, HacaMIlepes Ti, K1 MalOTh 3a0€3MeUnTH peasi3allito mpas 1 cCBOOO
JIOJIMHU Ta rpoMaAsiHuHA [2, ¢. 227].

o 24 mororo 2022 poky B yCTaHOBaX BUKOHAHHS MOKapaHb YKpaiHu repedyBajio
npuoau3HO 50 THCAY 3aCyIKEHHX, a e JECATKH TUCAY 0Ci0 O4yiKyBaju Ha BUPOK. [[s
y4acTi y BiifH1 OyJ10 3BUTbHEHO MeHTIIIe 1% yB’A3HEHUX, IPUUOMY BUKIIFOYHO THX, XTO MaB
OoitoBuit gocBin. Y 99% BunaakiB 1e Oyad KOJIMIIHI BIMCHKOBI, 3aCy/KEHI 3a TSDKKI
3JIOYMHU, SKUX BIANPABWINA Ha (PPOHT Yepe3 HAsIBHICTh Y HUX HEOOX1THUX MPOdeciiHuX
HaBu4ok [1]. Kpim Toro, mepeabaueHo, 1o 3acy/mkeHi, siKi TOOPOBUIHBHO MOTOIUIUCS
BOIOBATH, Y OUIBLIOCTI BUIAAKIB HE MOBEPTATUMYTHCSA O MiCIhb MMO30aBJIEHHS BOJIL,
0COOJIMBO SIKIIIO CTPOK iXHBOTO MOKapaHHs HaOJIMKaBcs 10 3aBepiieHHs. Hapasi morpedu
y TIPOBEJICHH1 YETBEPTOT XBHJII MIOMUIYBaHHS YB’ A3HEHUX Hemae [1].

Ha nanry gymMKy, BIZICYTHICTh aKTiB HOMUJIyBaHHS B YKkpaini y 2023 ta 2024 pokax
Moke OyTH TOB’s3aHa 3 Kigbkoma (aktopamu. [lo-mepme, 22 rpymas 2023 poky
IIpesunent Ykpainu Bomogumup 3eneHcekuil mianucaB Ykaz Ne 838/2023, axum BHIC
3Mminu 70 [lomoxkeHHsT PO MOPSJIOK 3A1MCHEHHST TOMUIyBaHHA [5]. 30kpema, 1eil ykas
3MEHIIIUB MiHIMAJIbHUI CTPOK (DaKTHUHOTO BIAOYTTS MOKApaHHS IS OC10, 3aCyIKEHUX

70 JOBIYHOTO TO30aBJICHHS BOJI, 3 ABAIIATH JO I SITHAAUATA pokiB. Ili 3MiHKM Moriu
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BUMAarary rnepensily Ta aJanTallii mpoueayp MOMITYBaHHS, 110, HMOBIPHO, TIPU3BEIIO 110
TUMYACOBOTO MPU3YIMHEHHS PO3TIISY BilMTOBIAHUX KJIOMOTAHb.

[To-npyre, cknamHa Ge3meKoBa CUTYaIlis B KpaiHi uepes TpuBaidy 30poitHy arpecito
MOTJIa 3yMOBUTH TIOCHJICHHH KOHTPOJb 3a MPOIECOM IMOMIUTYBaHHS, OCOOIHMBO IIOAO
0cCi0, 3aCyKEHUX 3a TSDKKI Ta OCOOIMBO TSDKKI 37I0OYMHHU. TakuM YHMHOM, TOEIHAHHS
3aKOHOAABYMX 3MIH Ta CKJIQJHOI CUTYyallli B KpaiHi, IMOBIpHO, CIIPUYUHUIIO BIJICYTHICTD
akTiB mommityBaHHs y 2023 ta 2024 pokax.

OTxe, MOMIITYBaHHS JOBIYHO YB’SI3HEHUX B YMOBaX BOEHHOTO CTaHy — CKJIQJHE Ta
cylepewinBe NUTaHHsa. BoHO Moke CIIpUSATH TyMaHi3allli MpaBoCy/isl, ajie HECE PU3UKU
PELUIUBY Ta CYCIUJIBHOTO Pe30HAaHCY. MIKHAPOIHUM JOCBIJT MIATBEPIKYE MOXKIIMBICTD
IOM’SIKIIEHHS IOKapaHb y KPU30BUX YMOBAX 32 YMOBU KOHTPOJIIO Ta pecouianizaiii. B
VYkpaini 11 nporeaypa piakicHa, a i CKJIaIHICTh MOCHJICHA 3aKOHOAABYMMH 3MiHAMU
(Yka3 Ne 838/2023) ta 6e3mekoBor0 cutyalli€ro. [ BIoCKOHATIEHHs IpoLecy MOoTpiOH1

YITKI KpUTEPI1i, HE3AJIEKHUN IEPEISLT CIIPaB 1 MPO30PICTh YXBAJICHHS PILLIEHb.
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ARTS

The issue of pardoning life prisoners under martial law in Ukraine, its legal
regulation and key stages of decision-making are considered. The risks of relapse, public
resonance and the need for control and resocialization of pardoned prisoners are analyzed.
The impact of Presidential Decree No. 838/2023, which reduced the minimum term of
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MMPOBJEMHU AMHICTII, SIK IHCTUTYTY KPUMIHAJIBHO-
ITPABOBOI IOCTHIIIT

A.C. YyOaii
HayxoBuii kepiBHUK: K.10.H., 1011. O. 1. Cacko

AHoTaunis: [HCTUTYT amHICTII B YKpaiHi € BaXKJIMBUM 1HCTPYMEHTOM TyMaHi3arii
KPUMiHAIBHOTO TIpaBa. Moro Mera — 3a0e3leYeHHs CIPABEIMBOCTI Ta CIIPHAHHS
coliajbpHIN peadimrarlii oci0, K1 BiA0yBalOTh TOKapaHHs. B ymoBax moBHOMacITabHO1
BilfHM TIMTaHHS aMHICTII HaOyBae 0COOJMBOI akTyalbHOCTI. BomHouac, i1CHYIOTH
poOJIeMHU MOB’sI3aH1 3 HEUITKICTIO 3aKOHO/IABCTBA, HEJIOBIPOIO CyCIIbCTBA TOI0. Came
TOMY ICHye moTpeba B KOMIUIEKCHOMY aHaji3l mpoOsieM, 10 CyHpOBOIKYIOTh
3aCTOCYBaHHSI aMHICTIi, a TakoX y (OpMyBaHHI MiJIXOJIB 10 BAOCKOHAJCHHS I[bOTO

THCTUTYTY.

Kuro4oBi ciioBa: aMHICTIS, KpUMIHAJIbHA FOCTHUIIISI, TYMaHI3M, CIPaBEIJIUBICTb,

MIPaBOBUM 1HCTUTYT

AKTyanbpHICTh TEMH aMmHICTIi B VYKpaiHi 3yMOBJieHA IEBHUMH COIllaJbHUMH,
MPaBOBUMH 1 MOJIITUYHUMHU YUHHUKAMHU, K1 0COOJIMBO 3aTrOCTPUIIMCS B YMOBAaX BOEHHOTO
CTaHy. YMOBM IIOBHOMACIITAaOHOI BIfHM MOCTaBWJIM Teped JEp>KaBOK 3aBJaHHs
MEPEOCMHUCIICHHSI KPUMIHAIBHO-TIPABOBOI FOCTHIllI, OCOOJIMBO B YaCTHHI 3BIJIHLHEHHS
0CcoOU B1Jl KPUMIHAJIBHOTO TTOKapaHHS.

Lle#i iHCTUTYT 3aKpIIUICHUN y 3aKOHOJABCTBI YKpAiHU SIK BUHSATKOBHUH 3axijf, 110
peaizyloThes BIAMOBIIHO /10 NojoxeHb Koncturyii Ykpainu, KpuMiHanbHOTO KOAEKCY
VYkpainu Ta creuiaabHoro 3akony «lIIpo 3actocyBanHs amHicTii». BinmoBigHo 1o cT. 92
Koncturytii Ykpainu 3niiicHeHHsT aMHICTii BiiOyBaeThcs BepxoBHoto Panoro Yipainu
IUISIXOM YXBaJIEHHS B1AMOB1IHOTO 3akoHy| 1 |. KpuMinanbauii kogekc Ykpainu He MICTUTh
BU3HAUCHHS TEpPMiHA «aMHICTis», MPOTE BCTAHOBIIOE CYyO’€KTa, SKUW 11 31MCHIOE,
Kareropii 0ci0, 10 KX BOHA MOKE 3aCTOCOBYBATHCS, a TAKOXK HACIIAKH 1i 3aCTOCYBaHHS.

Bignosigno a0 4. 1 cT. 86 KK Ykpainu, aMHICTisl OTOJIONTYETHCSI 3aKOHOM YKpaiHH 111010
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NeBHOI KaTeropii ocio[2].

B cBow uepry 3akon VYkpainu «IIpo 3acTtocyBaHHs aMmHICTIi B YKpaiHi» nae
BU3HAUCHHS MOHATTIO aMHICTisA. Hero € moBHE abo YacTKOBE 3BIIbHEHHS BiJ BiOyBaHHS
NoKapaHHs 0¢10, BU3HAHWX BUHHUMH Y BUMHEHH1 KPUMIHAIBHOTO MPABOMOPYIIEHHS, a00
KpUMIHAJIbHI CIIPABH CTOCOBHO SIKMX PO3MVISIHYTI CyJJaMH, i€ BUPOKH CTOCOBHO ITUX OCi0
HEe HaOpanu 3aKOHHOI cuin»[3]. AMHICTISI € CBOEPITHUM «I0OPUM KECTOM» JepKaBHOI
BJIaJ¥, CIPSIMOBAHUM Ha 3BUIBHEHHS BiJ MOKapaHHs OCi0, SKI BUYMHWIM KPUMIHAIbHI
MPABOIOPYIIEHHS, 1110 HE CTAHOBIISATH 3HAYHOI CYCHUIBHOI HEOE3MEKH Ta HE OTPEOYIOTh
13051111, Y npomy Bumnaziky Bepxosna Pana Ykpainu, sik BUIIMi TpeicTaBHUIILKUM OpraH
BIaAM, 31HCHIOE opmabHE MPoOaYeHHs TIEBHOTO KoJjia 0Ci0, SIKl HE € 3arpo3010 s
MPaBOMNOPSAIKY Ta CYCIUIBHOT O€3MEKH.

Sk BBaxaroTh Cacko O.1. Ta Martok A.FO., mokapaHHs K OAWH 3 IEHTPaJIbHUX
IHCTUTYTIB KPUMIHAJIBHOTO MpPaBa € BAXKJIUBUM IHCTPYMEHTOM B pyKax J€p)KaBU JJIs
OXOPOHHM HAWBaXJIMBIIIUX CYCIUIBHUX BIJHOCHH. B CBOIO 4epry BOHO € MPOBIJHOIO 1
HaWOIBII MOMIUPEHO0 (PopMOIO peaizallii KpUMIHAIBHOI BIAMOBINATIBHOCTI 1 Pa3oM 3
THM NOKJIMKaHe 3a0e3neuyBaTH OBEIIHKY JIFOJEH B1IMOBIIHO A0 BUMOT 3aKkoHYy[4, c. 126].
AHani3yt04M MOJIOKEHHSI PO TOKapaHHs MOXHa 3PO3YyMITH, 10 aMHICTISI MOXe OyTH
3aCTOCOBaHa JIMIIE 32 YMOBHU HAsBHOCTI MO3WTHMBHMX 3MIH Y TMOBEIIHLI 3aCYIKEHOTO.
3BUIbHEHHS Bl B1I0YBaHHS TOKapaHHs € BUMPABIAHUM JIUIIE TO/1, KOJIA TOCATHYTO MOTO
ocHOBHY Mety. [lokapaHHs BUKOHY€ HeE JIMIIIe KapajdbHy (YHKIIO, a i CIpsiMOBaHE Ha
BUIIPABJICHHS 3aCY/KCHOTO Ta 3amo0iraHHs BUYMHEHHIO HOBUX KPHUMIHAJIBHO-KapaHHUX
nisHb. Pa3oMm 13 TuUM, aMmHICTIS HE IOBMHHAa OOYMOBIIIOBATUCS COIlaJIbHUMH,
€KOHOMIYHUMU YH THIIUMH (HaKTOpaMH, OCKIJIBKY ii TOJIOBHA METa — peai3allis 3aBIaHb
KPUMIHAJIBHOTO TTOKapaHHsl. SIKI10 3BIJIbHEHHS Bl OKapaHHS HE TIOB’s13aHE 3 PEaIbHOI0
MO3UTHUBHOIO TOBEIAIHKOI OCOOM, ICHY€ 3HAUHUNA PHU3UK MOBTOPHOTO BYMHEHHS HEIO
KpUMIHAJIBHUX mpaBonopymens. Ha nymky 3aBunnsaka B.l. amHuicTis Moxe OyTu
CIIPaBEJIMBOIO Ta OE3MEUYHOIO JIMIIIE TOJI1, KOJIM 3aCy/KEHUHN JOBEIE CBOECIO MTOBEIIHKOIO,
110 CTIIPAB/Ii T1IHAHM TaKOTO 3BUIBHEHHS [5].

B cBoro uyepry, HaaMmipHe a00 HEOOIPYHTOBAaHE 3aCTOCYBAHHSI aMHICTII 3/1aTHE
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mifipBaTi JOBIpY TPOMAAsH 10 JEP’KaBH, a TAKOXK CTBOPUTHU PHU3UKH IOBTOPHOTO
BUMHEHHS KPUMIHAJIBLHO-KApaHUX [isiHb. 3aCTOCYBaHHsSI aMHICTIi BUMarae OCOOIMBOL
yBaru 10 pIBHOBarM MiK T'YMaHHICTIO Ta HEBIIBOPOTHICTIO TokapaHHs. lle mutanHs
BUKJIMKA€E 3HAYHE CYCHUIbHE 3alliKaBJICHHS, OCKIJIBKA CTOCYEThCS 0a30BUX YSBIEHb MPO
CIPaBEUIUBICTh, PIBHICTh MEPE 3aKOHOM 1 JOTPUMAHHS MIPaB JIFOAWHU.

[lonpu oueBUAHY AOLIIBHICTH IHCTUTYTY aMHICTii, HOTo peamizamis B YKpaiHi
CYNPOBOJKY€ETbCSI HHU3KOIO MpoOJieM, SKIi 3HAYHO YCKIIAJHIOIOTh €(EeKTUBHE
3aCTOCYBaHHS I[bOTO MEXaHI3MY:

- Ha MPAKTHUIIl aMHICTIisl 4YaCTO CIPUMMAETHCS HE K THCTPYMEHT peai3allli mpuHIu-
B TyMaHI3My Ta COLIAJIbHOI CIPaBEMJIMBOCTI, a SK MOJITHYHUNA KpOK. B pesynbrari
IIbOTO B CyCHIILCTBA (POPMYyETHCS yIIEpEIKEHE CTaBICHHS HaBITh 10 CaMoi 1]1e1 aMHICTY-
BaHHS, aJ[)kKe HEPIJIKO 3BIJILHEHHS 0C10 CIIPUIIMAETHCS SIK BUSIB HECITPABEAJIUBOCTI 200 SIK
JOSUTBHICTD J10 TPaBONOPYIIHUKIB. L[ mpobiema BUHMKIA B PE3yJbTaTi BIACYTHOCTI I1€-
BHOI IIPABOBOI KYJIbTYPH CYCHIIBCTBA 1 PO3YMIHHS MPU3HAYEHHS AMHICTIi SIK YACTUHH CH-
CTEMH KpPUMIHAJIbHO-IIPABOBOI IOCTHULIT ACpKaBU.

- BIZICYTHICTb YITKHX KPUTEPIiB OO BUBHAYEHHS KaTeropiit 0cid, Kl MOXKYTh M-
TaJIaTy i aMHICTI10. TakuM YMHOM 3aCTOCOBYETHCS BUOTPKOBHUH ITiAX1/1, BITIOB1IHO TI0-
PYLIYETHCS MPUHIIMI PIBHOCTI BCiX MEPE 3aKOHOM.

- 3aCTOCYBAHHS 3aKOHY Ha MPaKTHIIl YaCTO CYIPOBOIKYETHCS 3aTATYBAHHSIM ITPOLIe-
Typ, CIIa0KOI0 KOOPIUHAIIIMHOIO POOOTOI0 MI’K OpraHaMH CyJI0BO1 BJIaJH, POKYPATYPOIO
Ta MEHITEHUIapHUMU CIIyK0aMH, OIOPOKPATUYHUMHU TPYIHOIIAMHM, BIJICYTHICTIO HAJIEXK-
HOT 1H(hOpMaIIiitHOT 6a3u Mpo 0cid, K1 MiAIATal0Th AMHICTII.

IIpote, yci mi mpobnemu peajizarlii aMHICTIi MOXIJIMBO MOJO0JIaTH, Ta CTBOPUTH
Yy/I0BUI MEXaH13M 3a SIKOTO aMHICTisl Oy/ie IHCTUTYTOM KM aKTUBHO BUKOPUCTOBYETHCS
Ta CIPUHUMAETHCS CYCHUIBCTBOM SIK IIOCHh HanexHe. J[ns 3abe3neueHHs eeKTHBHOTO
(GyHKIIOHYBaHHS aMHICTIi B YKpaiHi Ta ii BiAMOBIIHOCTI IPUHIIMIAM CIPABEIMBOCTI,
ryMaHi3My i BEpXOBEHCTBA MpaBa HEOOX1IHO 3M1MCHUTH AEsIKI 3MIHA Ta HOBOBBEICHHS.
Hacammepes citisl y1oCKOHAIUTH 3aKOHOAaBUy 0a3y, 30KpeMa YiTKO BU3HAUYNUTH KaTeropii

0ci10, K1 MOXKYyTh OyTH OXOIUJIEH1 aMHICTI€I0, Ta 3aKPIMUTH BUUEPITHUI MEPETIK BUHATKIB.
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Ile 103BONAUTH YHUKHYTH TIPaBOBOi HEBU3HAYEHOCTI W TrapaHTyBaTH OJIHAKOBE
3aCTOCyBaHHs amHicTii 6e3 BuOipkoBoro migxomy. Ha Hamry aymKy, AOLIIBHUM €
CTBOPCHHSI €IMHOI €JIEKTPOHHOI 0a3u 0ci0, AKi MiIIATar0Th aMHICTI, IO TO3BOJHTH
aBTOMAaTHU3YBaTH MPOIIEC MEPEBIPKU BIJAMOBITHOCTI KPUTEPISIM, a TAKOXK PO3BAHTAXKUTH
poOOTy OpraHiB CylI0BOi BIaJu Ta MEHITEHINIAPHOI cHCTeMH. TakoX MO0 BiAMOBIIHUX
OprasiB, JOpEUYHUM OyAe MPOBEAEHHS MOCTIMHUX HaB4YaHb, TPEHIHTIB TOIIO MIOAO
3aKOHOJABUMX OCOOJIMBOCTEN aMHICTII, a TAKOXK IIOJO0 ICHUXOJIOTTYHHUX Ta COIIaJIbHUX
0Cco0MMBOCTEH 1IHOTO 1HCTUTYTY. EeKkTUBHUM 3aCO00M CIIPUSHHIO PO3BUTKY aMHICTII €
iH(dopMalliiiHa Ta MPOCBITHUIIBKA JTISTIBHICTD CEpEl WICHIB CYCHIIbCTBA, JIJISl TOTO 1100
BOHU PO3YyMUIH ii 3HAYEHHS, CTIPABKHIO METY Ta HE OOSUTUCH 1 HE YUHUIIM CTIPOTHUB IIbOMY
KpUMIHAJIBHO-IPAaBOBOMY sIBUITY. /[l HEIONyIIEHHs 3J0BXKHBaHb 1 BUOIPKOBOCTI B
MPOIIeCl 3aCTOCYBAHHS aMHICTII HEOOXITHO 3alpOBA/KyBaTH aHTUKOPYIIIAHI 3aXO1H,
AK1 JO3BOJIATh BUKJIIOUUTH BIUIUB TPETIX OCI0 y NPUUHATTI pILIEHb PO 3BUIHLHEHHS.

BucHoOBOK: Po3misi1at0un aMHICTIIO SIK IHCTUTYT KPUMIHAJIbHO-IIPABOBOI FOCTHUIIII
MPOCTUMH CIIOBAMH MOYKHA CKa3aTH, IO 1€ SK JPYTUid IIaHC Ha CIOKIAHE Ta BUIbHE
KUTTS U1 TNPaBONOPYIIHUKIB. He3Bakaroum Ha MOTEHUIMHI IMepeBard aMHICTIi il
peamizaiisi B YKpaiHi CTUKA€ThCA 3 HU3KOIO MPABOBUX Ta MPAKTHUYHUX MPOOJIEM, SIKi
noTpeOyI0Th CHCTEMHOTO BHpimieHHs. e BuMarae sk OHOBJIEHHSI HOPMAaTUBHO-IPABOBOT
0a3u, Tak 1 3MILHEHHS 1HCTUTYLIHHOI CIPOMOMKHOCTI OpraHiB, BIJIMOBIJAJbHUX 3a
BHKOHAHHS aMHICTIHHUX PIIICHB. YCI 111 3aX0/I1 B KOMIUIEKCI CIIPUSITUMYTh CTBOPEHHIO
MPO30POi, CIIpaBEIIMBOI Ta €()eKTUBHOI CUCTEMH aMHICTI1, sika BIIMOBIAaTUME CY4YaCHUM
BUKJIMKaM 1 moTrpedaM YKpaiHChKOTO CYCIHJIBCTBA, 30epiraroud MmpHu IbOMY JOBIpY [0
JIEp’)KaBHUX 1HCTUTYIIM 1 BepXoBeHCTBa IMpaBa. CopuilMaloud aMHICTIIO K IIOCh
MOTPiIOHE CYCHIIBCTBO 3pO3yMi€, IO B MEPIIy 4Yepry Ie Ai€eBui 3acid s peanizariii
MOJIITUKY TIOBEPHEHHSI BUHHUX 0C10 JI0 MOBHOIIHHOTO JKUTTS B CYCIT1JIbCTBI.
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Bun. 1 (10) URL: https://ojs.dpu.edu.ua/index.php/irplegchr/article/download/88/87/299

CHUBAI A. AMNESTY IN CRIMINAL JUSTICE: BETWEEN THE RIGHT
TO FORGIVENESS AND THE THREAT OF IMPUNITY.

The institution of amnesty in Ukraine is an important tool for the humanization of
criminal law. Its goal is to ensure justice and promote the social rehabilitation of persons
serving sentences. In conditions of a full-scale war, the issue of amnesty becomes
particularly relevant. At the same time, there are problems associated with the vagueness
of legislation, distrust of society, etc. That is why there is a need for a comprehensive
analysis of the problems that accompany the application of amnesty, as well as in the
formation of approaches to improving this institution.

Keywords: amnesty, criminal justice, humanism, justice, legal institution.
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CHUHOHIMIA B KPUMIHAJIBHO-ITPOIIECYAJIBHOMY
3AKOHOJABCTBI SIK BUKJIUK IIPUHIIUITY TPABOBOI BUSHAYEHOCTI

10. C. Kyuep

HayxoBwii kepiBHUK: K.10.H., 1011. O. I. Cacko

AHoTauis. [locmimkeHo nmpobieMy BHKOPHCTAHHS CHHOHIMIB B OI[IHIOBAJbHHUX

HOHATTAX KPUMIHAJIBHOTO Ta KPUMIHAJIBHOTO MPOIECYaIbHOIO 3aKOHOAABCTBA YKpPAiHH.

[IpoananizoBaHO HACTIAKK BapiaTUBHOCTI TEPMiHIB JJisi MPABOBOI BHU3HAYEHOCTI Ta

€IHOCTI Cy/I0OBOi PAaKTUKU. 3BEPHYTO yBary Ha Te, III0 CHHOHIMISI B TEKCT1 3aKOHY MOXeE

CTBOPIOBATH YMOBH JJIsl HEOJHO3HAYHOTO TNIYMAYE€HHsI Ta HEPIBHOCTI MPABOBUX MMO3ULIN

YYacHUKIB Tpoliecy. BogHodac Bka3aHO Ha JOMYyCTHUMICTH OOMEKEHOTO BUKOPUCTAHHS
OLIIHHUX KOHCTPYKUIHN 3 ypaxyBaHHSIM KOHKPETHUX OOCTaBUH CIPABH.

KurouoBi ciioBa: kKpuMiHAJIBHUIM TPOIIEC, OI[IHOYHI MOHSTTS, CHHOHIMIS, ITpaBOBa

BH3HaquiCTB, 3aKOHOJaB4a TCXHiKa, TIIYMAQUCHHA HOPM.

AKTyaJIbHICTb. Y CydyacHOMY MpaBOBOMY 101, i€ J€1aJll OUIbIIOT Baru Ha0yBalOTh
MIPUHITUITN BEPXOBEHCTBA MIPaBa, epen0adyBaHOCTI MPaBO3acTOCYBaHHS Ta CTa01IbHOCTI
CYZIOBOiI MIPaKTUKH, 0COOJMBOI yBaru noTpedye sIKICTb 3aKOHOAABUOTO (POPMYIIIOBAHHS.
OpHuM 13 KpUTHYHUX (PaKTOpiB, 110 O€3MOCEPENHbO BIUIMBAIOTH HA €()EKTUBHICTDH 1
3pO3yMUJIICTh HOPM KPHUMIHAJIBLHOTO IMPOIIECY, € MOBHA TOYHICTh, & CaM€ — YHHUKHEHHS
HaIMIpHOI BapIaTUBHOCTI y BKMBaHHI TepMiHiB. [lonmpu 3arajbHi BHMOTH 10
OJTHO3HAYHOCTI FOPUJIMYHUX TEKCTIB, Y KPUMIHAIBHO-TIPOIIECYaTbHOMY KOJIEKC1 YKpaiHu
MIPOCTEKYETHCS TEHICHIIIS 10 BUKOPUCTAHHS CUHOHIMIB, [0 TTO3HAYAIOTh OHE 1 TE came
MOHSTTS, aJie PI3HATHCS 32 (POPMOIO BUPAKEHHS.

MeTtoro € BUSBICHHS ¥ aHami3 MNpoOJEMU CHHOHIMII B KPUMIHAJBLHOMY 1
KPUMIHAJIBHO-TIPOLIECYaJIbHOMY 3aKOHOAABCTBI YKpaiHM SIK (pakTopa, M0 HEraTUBHO
BIUTMBAE HA peai3aliio MPUHIHUITY TPABOBOi BU3HAYEHOCTI.

Buxknan  ocHoBHoro marepiaany. CydacHe  KpUMIHAJIBHO-TIPOIIECYaJIbHE

3aKOHOJIAaBCTBO YKpaiHH, K 1 3aKOHOJABCTBO O1IBIIIOCTI EBPONEHCHKUX JeprKaB, aKTUBHO
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Orepye Tak 3BAaHUMH OI[IHOYHUMHU MOHSTTSIMU — JIIHI'BICTHYHUMU KOHCTPYKI[ISIMU, 3MICT
SKUX HE € YITKO BU3HAUCHUM Y HOPMAaTUBHOMY aKTi, a OT)Ke oTpeOye IHTepIpeTarlii mpu
iX TpakTUYHOMY 3acTOoCyBaHHI. /[0 TakuMX MOHATH HalekKaTh, 30KpPEMa, «IOCTaTHI
MiJICTaBU BBaXKaTW», «PO3yMHA MIJ03pa», «ICTOTHE MOPYIICHHS IMpaBay, «HEBIIKIAIHI
BUMAIKW» Ta iHIIl. [IepeBaroro Takux ¢popmy € iX TaKOHIYHICTh, TOYHICTh, AaBTOPUTET Ta
yHiBepcanpHICTh. [1, ¢. 409] 3 omHOTO OOKY, BUKOPHUCTAHHS TaKuX (OPMYIIOBaHb
JI03BOJISIE 3aKOHY OyTH OLIbII THYYKHM, MPUCTOCOBYBAaTUCH 10 KOHKPETHUX OOCTaBUH
CIpaBH, 3 IHIIOTO — CTBOPIOE MOTEHLIWHY 3arpo3y HEOJHAKOBOTO PO3YMIHHS 1, SIK
HACJIZOK, TOPYIICHHS MPUHIMIIY TPaBOBOi BU3HAYEHOCTI Ta TependaduyBaHOCTI
MPaBO3aCTOCYBAHHSI.

BonHouac BakiIMBO BH3HATH, 10 MOBHE YCYHEHHS OI[IHIOBAJbHUX IMOHATH 13
HOPMAaTHUBHOTO TEKCTy MOKE€ MPU3BECTH JO HaAMIpHOI Qopmaiizailii KpUMIHAIBHOTO
MPOIIECy, SIKa HE J03BOJISIE BpaXyBaTH yHIKAJIbHI OOCTAaBUHHU KOXKHOI CIIpaBU. Y IIbOMY
KOHTEKCTI cymHoo € no3utlis Cacko O.1. Ta Aptuis 1.O., gK1 3a3Ha4ar0Th, 110 HASIBHICTh
OI[IHIOBAJILHUX KOHCTPYKIIIHM Y KPUMIHATIBHOMY 3aKOHO/IABCTB1 CTBOPIOE MEPETYMOBH IS
THYYKOTO TPaBO3aCTOCYBAaHHS, 3Ba)KAIOUM Ha KOHKpPETHI (akTWyHi OOCTaBUHM, Ta
JI03BOJISIE OOMpATH HAWOUIBII JIOIIJIBHE PIMICHHS 3-TOMDK MepeadadyeHux 3aKOHOM
BapiaHTiB [2, c. 105]. IloBHa BigMOBa BiJ] OI[IHOYHHUX MOHSITH € HEMOXJIUBOIO, AJIKE
MpaBOBa PEAJIbHICTh HE 3aBXKIU JOIMYCKA€ YiTKE (OPMYIIIOBAHHS KOXHOTO MPABOBOTO
SBUIIIA — OCOOJUBO B cepi, MO XapaKTEepU3y€eEThCS AUHAMIYHICTIO Ta MHOXKHHHICTIO
(aKTHYHUX CHUTYyalld, TaKUX SK KPUMIHAJIBHHUI Mpolec. BiAnoBiAHO NMpH BKMBaHHI
OI[IHHUX TIOHATh Yy TEKCTaX HOPMATUBHUX aKTIB CIIJl TPUIIISATH 3HAUYHY yBary ix
dbopmymoBanHto [3, ¢. 107]. Lle cBiquuTh PO HEOOXIIHICTh AOCATHEHHS OajlaHCy MiX
MPaBOBOIO BU3HAYEHICTIO Ta AMCKPELINHICTIO MPaBO3aCTOCYBaHHSA. 3 OJHOTO OOKY,
3aKOHO/IaBeIlb Ma€ 3a0e3MEeUnTH JOCTATHIM pPIBEHb YITKOCTI MPAaBOBUX HOPM IS
nepeadavyBaHOCT1 MPABOBUX HACIIKIB, a 3 1HIIOTO — 3aJUIIUTHA EBHUIN MPOCTIp AJIs
1HTeprpeTalii Ta BpaxXyBaHHsS 1HJMBIAyalbHUX OCOOIMBOCTEM KOXKHOI crpaBu. Came
3aBISIKM PETENbHO CGHOPMYIbOBAHUM OIIIHOYHUM TMOHSATTSM MOXKIIMBO 3a0€3MeUUTH

CIpaBeMJIMBE Ta OOIPYHTOBaHE BUPIIIEHHS KPUMIHAJIBHO-MPOLIECYabHUX MUTaHb, HE
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NOPYUIYIOYH MPHU [[bOMY IPUHIIUITY MPABOBOI BU3HAYEHOCTI. TakuM YMHOM, KIIOUOBUM
3aBIaHHSM TPABOTBOPLSI € ONTUMAJIbHE TMOEIHAHHS THYYKOCTI Ta SICHOCTI, IO
cnpuatiMe e(EeKTUBHOMY Ta CHpPaBEeIMBOMY (PYHKIIOHYBAHHIO KPHUMIHAIBHOTO
poLecy.

[Ipo6nema monsirae y TOMy, 10 OAHI€I0 3 (HOPM MOPYIIEHHS MPUHIIUITY MPABOBOT
BU3HAYCHOCTI € CHUTYyallisd, KOJIM y MEXaxX OJHOTO HOPMAaTHBHO-IIPABOBOTO AaKTy IS
MO3HAYEHHS OJJHOTO ¥ TOrO camMoro MPaBOBOTO SBUINA BXKUBAIOTHCS PI3HI 32 3ByUaHHSM,
ajyie CXO0X1 3a 3MICTOM CJIOBa ab0 CJIOBOCHONYYEHHS. Y KPUMIHAIBHO-IIPOIECYaTbHOMY
KoJlekcl YKpainu[4] Taka cuTyallis He € piaKicTio. Tak, MOHSATTS «ICTOTHI MOPYIICHH Ta
«CYTT€EBI MOPYLIEHHS», 1110 3yCTPIYalOThCs B pi3HUX crarTsax Komekcy (30kpema, CT.CT.
249, 367, 370, 374, 398, 400%), xoua W MOXYTh 3/1aBaTHCsi CHHOHIMaMu B
3arajbHOBXHBAHIM MOBI, OJHAaK y TIPaBOBOMY KOHTEKCTI NOTPEOyIOTh €IHOCTI
TIIyMadeHHS.

Amnanoriyno, y crarti 131 KIIK #igeTscsa npo He0OX1HICTh MaTh «JJOCUTh JI0KA31B»
JUTSL IPUHHSATTS BIATIOBITHOTO IIPOIIECYaIbHOTO PIIICHHS, TOAL SIK y CT.CT. 154!, 1652, 218
(birypye TEpMiH «JI0CTaTHBO JOKa3iB». UM € 1l MOHATTA € PIBHO3HAYHUMH B MPABOBOMY
pPO3yMiHHI, UM 3aKOHOAABEI[b HABMHUCHO HAJa€ iM PI3HOTO 3MICTy, HE YTOYHIOIOUHU
KPUTEPIiB TAKOTO PO3PI3HEHHS, 3aJIUIIAETHCS TUTAHHSIM.

BukopucTaHHsi CHHOHIMIB y HOPMaTUBHUX TEKCTaX, Ha BIAMIHY BiJl XyJOXKHIX a00
MyOTIIUCTUYHHX KAHPIB, CTBOPIOE 3arpO3y HEOAHO3HAYHOTO TIIYMAu€HHsI 1, BIATIOBITHO,
Hernepen0auyBaHOCTI MPaBO3acTOCYBaHHA. Y pe3yabTaTi CyJOBI OpraHW 3MYIlEeHI abo
CaMOCTIMHO TIIYMAuHWTH TaKi MOJIOKEHHS, a00 3BEPTATUCS JO IMO3MIINA BUIIUX CYIOBHX
1HCTaHIII, IO HE 3aBKIU (OPMYIOTH CTaly MPAKTUKY.

Y HayKOBOMY CepeIOBUIIII 3 IILOTO MUTAHHS TAKOK HE CHOPMOBAHO €MHOTO MiAXOY.
3 oHOTO OOKY, ICHY€E TOYKA 30Dy, 3T1AHO 3 IKOF0 00MEKEHE BUKOPUCTAHHS CHHOHIMIYHUX
KOHCTPYKIIIM MOXe BIJIrpaBaTy MO3UTHUBHY POJIb y MPOLECI MiATOTOBKH 3aKOHOAABUUX
aKTIB. 3aCTOCYBaHHSI CHHOHIMIB Ha €Tari po3po0JeHHs 103BOJISE 3HANTH HAUTOUHIIIE I
HaWO1IBII pesieBaHTHE (OPMYIIIOBAHHS ISl BUCJIOBIICHHS Ti€i YW 1HIIOI MPaBOBOI 17ei.

Boanowac iHII TOCTIAHUKKA KaTErOPUYHO 3alepPeuyloTh MOKJIMBICTh CUHOHIMIT Yy BXKeE
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YUHHUX HOPMAaTUBHUX mpunucax. Ha ixHIO AyMKy, 3aKOoHOJaBYa MOBa Mae OyTH
MaKCHUMaJIbHO YITKOIO, JJOT1YHO MOCTIAOBHOIO i OHO3HAYHOIO, a Oy/Ib-sKa Bap1aTUBHICTh
TEPMIHOJIOTI] — HENPHUIYCTUMOIO, OCKUIbKHM BOHAa CyNEepeYuTh (PyHIaMEHTAIbHUM
BHMOT'aM MPaBOBOi BU3HAUYEHOCTI.

Tak, 30kpema, [. O. buns Haromomrye Ha HEOOXITHOCTI abCOMIOTHOI TOYHOCTI
dbopMyItOBaHb TPH YKJIAJACHHI HOPMATHUBHUX TEKCTIB. BiH mimkpeciroe, mo Ha cTamii
M1JrOTOBKHU 3aKOHOIIPOEKTY MO>KE€ MaTH CEHC BUKOPUCTAHHS KIJTLKOX TEPMiHIB-CHHOHIMIB
3 MeTo BHUOOpYy HalBiyyHimoro BapiaHTta. [Ipore B ocTarouHili pemaxiii axTa
JIOIYCKA€EThCS JIMIIIE OJHE, CTPOro BHBIpeHE i YHi(ikoBaHE MO3HAYEHHS KOXKHOTO
MIPaBOBOIO MOHATTA [5, . 122].

[rHOpyBaHHST 1l€i BUMOTM 3[aTHE CIOPUYMHUTU ICTOTHI MHpoOiemMu y
MPaBO3aCTOCOBYIN MpakTUlll. Tak, MPaBHUKH HEPITKO CTUKAIOTHCA 3 MUTAHHSAM: YU €
MOHSTTS «ICTOTHOTO MOPYIIEHHSD Ta «CYyTTEBOTO MOPYLIEHHS» CUHOHIMIYHUMU, YU MK
HUMHU BCE X ICHY€ 3Hauylla 3MICTOBHA BIAMIHHICTh? UM piBHO3HA4HI (hOPMYIIFOBAHHS
«JIOCHTB JIOKa31B» 1 «JOCTaTHBO JOKAa31B», Y4 BOHM B10OpakaroTh Pi3HI PiBHI JI0Ka30BO1
0a3u?

HeBu3HaueHICTh Yy TaKUX MUTAHHSIX CTBOPIOE MIATPYHTS ISl PI3HOTO TIyMadeHHS
HOPM CylaMH, III0 CYNEepEeYuTh MPUHIUINAM CTaOlILHOCTI MPaBO3aCTOCYBaHHS U
OJTHAKOBOT'O JIOCTYITY A0 MpaBoCyAas. SIK HACIII0K, BUHUKAE 3arpo3a HEPIBHOCTI CTOPIH
y TIpoIIeci Ta MOPYIIEHHS 3acajl CIPaBEIMBOTO CyJOUYMHCTBA.

OTxe, CHHOHIMISI B TEKCTaX KpPUMIHAJIBHO-TPOIECYaTbHOTO 3aKOHOAABCTBA,
0COOJIMBO KOJIM MIEThCS TMPO OIIHHI MPaBOBI KOHCTPYKIIi, € (pakTopom, IO 37aTCH
MiIIpBaTH JIOBIpYy JO CHUCTeMH mpaBocyqis. HaamipHa BapiaTUBHICTH y BXKHBaHHI
TEPMIHiB, 1[0 MAIOTh OJTHAKOBE 200 MOII0HE 3HAYCHHSI, aJie HE € FOPUIUYHO 3aKPITIJICHUMHU
SK B3a€EMO3aMiHHI, CTBOPIOE€ PU3UKHU HEOIHAKOBOTO TIyMAauyeHHS HOPM TIpaBa, MOPOHKYE
MpaBOBY HEBU3HAUEHICTH 1 BIAKPUBAE MOXIIMBOCTI JJIs1 3JI0BXKHBaHb. Lle, cBo€ro ueproto,
YCKJIQJIHIOE POOOTY SIK MPaBO3aCTOCOBHUX OpraHiB, TaK 1 CTOPIH KPUMIHAJIHHOTO
MIPOBAI>KEHHS.

3 Meroro 3a0e3leyeHHsT NPOo30poCTi W mependauyBaHOCTI KPUMIHAIBLHOTO

252



POBAHPKCHHS 3aKOHOJABIICBI CJI1Jl JOTPUMYBATUCh €IHOCTI TEPMIHOJIOTII Ta yHUKATH
0arato3HayHOCTI B MO3HAYECHHI KIIOYOBUX TMPABOBUX MOHATH. Y TaKUX BHUMNAAKaX
HEOOX1THO 3a0€3MEUUTH YITKICTh 1 3BAKEHICTh (DOPMYIIOBaHb, & TAKOXK HAJAaTH B 3aKOHI
a00 TII3aKOHHUX aKTaX KpUTepii IJis TAyMauyeHHs MOAIOHMX MOHATh. Jluiie 3a ymMoBHU
Y3TOMKEHOCTI, TOYHOCTI Ta MOCHITOBHOCTI TEPMIHOJIOTIi MOXKHA JOCATTH CIPABXKHBOI
MIPABOBOT BU3HAYEHOCTI, 1[I0 € OCHOBOIO CIIPaBEAIMBOIO CYJOYMHCTBA B JEMOKpPATHUHIN

IIpaBOBIM JeprKaBi.
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KUCHER Y. SYNONYMY IN EVALUATIVE CONCEPTS OF CRIMINAL
PROCEDURE LAW: A THREAT TO LEGAL CERTAINTY

The article examines the issue of synonymy in evaluative concepts within the
Criminal Procedure Law of Ukraine. It analyzes the impact of terminological variation
on legal certainty and the consistency of judicial practice. Particular attention is paid to

how synonymy in legal texts can lead to ambiguous interpretation and imbalance in the
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procedural positions of parties. At the same time, the limited use of evaluative
terminology is recognized as potentially justified, provided the specific circumstances of
a case are taken into account.

Keywords: criminal procedure, evaluative concepts, synonymy, legal certainty,

legislative technique, interpretation of norms.

YYACTD IICUXOJIOT'A Y KPUMIHAJIBHOMY ITPOLIECI SAK
I'APAHTIA 3ABE3IIEYEHHSA 3AXUCTY IIPAB IUTUHHN

.M.’ KeBHepoB

HayxoBuii kepiBHUK: K.10.H., 1011. FO. O. @igps

AHoTamisi: Y J0MOBiZI PO3KPUTO THUTAHHS, TOB’SA3aHI 13 CYYaCHUM CTaHOM

3a0€e3MeueHHs 3aXUCTy MIpaB Ta IHTEPECIB AUTHHM 1] 4aC KPUMIHAJIBHOTO MTPOBAIKEHHS,

30KpeMa MUISXOM 3a0€3MEUEHHS y4YacTl ICHXO0JIora y KpPHUMIHAJIBHOMY MpPOIEC.

Harosoieno Ha TOIIIBHOCTI 3aIy4€HHS IICUXO0JI0Ta 1] 4ac JOCYI0BOTO PO3CIiyBaHHS

1 CyZIOBOTO pO3MVISAY KPUMIHAIBHOTO MPOBAHKEHHS, 33151 3a0€3MeUeHHs TOTPUMAaHHS
mpaB AiTei, Ik HalOUIbII BPa3JIMBOi YACTUHH CYCITIIILCTBA.

KiarwuoBi cjoBa: kpuMmiHajdbHE TMPOBAPKEHHS 3a Yy4YacTHO MAaJIOJITHIX,

HETMOBHOJIITHIX 0C10; 3aXUCT MpaB Ta IHTEPECIB JIUTUHU MiJ 4Yac KPUMIHAIBHOTO

MPOBAKEHHS; y4acTh IICUX0JIOTa Y KPUMIHAIBHOTO MTPOBAI>KEHHI.

VY 2023 pomi Oyno 3aBepiieHo peainizaiito B Ykpaini HarionanbHoi ctparerii
pedopMyBaHHS CHCTEMH IOCTHIIII IMIOAO AITeH, cXBaJieHOI po3mopsmkeHHsIM KabiHeTy
MinictpiB Ykpainu Big 18 tpaBus 2018 poky Nel027-p, sxa Oyna crnpsMoBaHa Ha
MOCHUJICHHS BiJIMOBIATBLHOCTI JAEP>KaBH Ta CYCIJIbCTBA 3a PO3BUTOK JITEH, MIABUIIICHHS
PIBHSI COIIaIbHOTO Ta MPABOBOTO 3aXUCTy JITeH, Akl nepeOyBaioThb y KOHTakTi (y
KOH(QUTIKTI) 13 3aKOHOM, 3HUKEHHSI PIBHSI 3JIO4MHHOCTI, @ TakoX HA BUIPABICHHA Ta
colLliaJibHy peaduTiTallil0 TAKMX HEMOBHOMITHIX.

[Tpunnmnamu peanizamii HamionanbHOi cTparerii  pedopMyBaHHS CHUCTEMU
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IOCTHINT 100 JiTe Oyiau, 30KpeMa, MPIOPUTET 3aXUCTy IpaB Ta CBOOOJ JIUTHUHM;
3a0€3IeUeHHs] HaJICKHOTO 3aXHUCTy IpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB JIITEH;
BIIHOBJTIOBAJIbHUNA MAX1J] y 3MIMCHEHHI TMPABOCYIISA 3a Y4YacTIO JITEH; 3a0€3MeUCHHS
npodeciitHOro MiaX0Ay OCi0, YIOBHOBOXEHHX Ha pOOOTY 13 JITbMH; CIIBIpals MK
JepKaBHUMHU OpraHaMH 1 TPOMAJChKMMHU OpraHi3allisiMU, BIPOBAKCHHS HaMKpamux
MPAKTHK Ta METOJIIB 3aXUCTY IPaB 1 CBOOO JITEH.

HamionaneHoto cTparerieto pedopMyBaHHS CUCTEMH IOCTHUIIII IIOAO JITeH Oyiio
BU3HAYCHO, IO U1 YAOCKOHAJNEHHS CHUCTEMH JIOCYIOBOTO pO3CIiAyBaHHS Ta
3a0e3neUeHHs 311HCHEHHS €(EKTUBHOTO MPaBOCYAAs MiJ 4ac CyAOBOIO NPOBAKEHHS,
YYaCHUKOM SIKOTO € TUTHHA, HEOOXITHO: CIPUITH BJIOCKOHAJEHHIO MPAaBO3aCTOCOBHOI
JISTIBHOCTI OpraHiB JOCY0BOIO PO3CIyBaHHS Y IPOBAKEHHSIX 32 YUaCTIO JITEH, K1 €
CBIAKaMu ab0 MOTEpHUIMMM, 3 METOK 3aXUCTy IX IMpaB; 3a0e3MeYUTH MPaBOBY
BHU3HAUEHICTh, 30KpPEMa, CTATYCy IICHUXOJOra Ta KpUTEpiiB MOro BHOOpPY 1 3alTyyEHHS,
3a0€3MeUUTH TrapaHTii HOro HEYNepeIKEHOCTI NUIAXOM MNepen0aueHHs] MOXJIMBOCTI
BIIBOY; 3a0€3MEYUTH €IMHUN MIIX1J 0 JOMUTY JITeH HE3aJIeKHO Bia iX crarycy y
KPUMIHAJIBHOMY TPOBAXKEHH1 (I1J03pIOBaHUN, OOBHHYBAYEHUH, CBIJOK, MOTEPILIUN
TOIL0), 30KpEMa 3 BUKOPUCTAHHSAM TAaKHX CIIELIAJIbHUX METONUK, SIK «3ejieHa KIMHaTay,
y npuMillieHHi bapHaxycy, B OTOYeHHI, APY>KHbOMY JI0 IUTHHH. [1]

HeoOxigHicTh MiATOTOBKM (PaxiBI[iB, SIKI MPALOOTh y cdepl MpaBoCcyqas M0N0
niTed, Bu3HadeHa y nmyHkrax 14 ta 15 KepiBuux npunmnumnis Komitety MinictpiB Paau
€Bponu Mmoo NpaBoCyAls, APYKHbOTO 10 TUTUHH, NpUKHATUX 17 muctonana 2010 poky
KomiteToMm minicTpiB Paau €Bpomnu, 1110 € 000B’I3KOBUMHU JIJIs1 3aCTOCYBaHHSI YKPaiHOIO,
K wieHoM Panu €Bpomnn, y sIKHX, 30KpeMa, 3a3Ha4eHO, 110 yci (axiBIli, sIK1 MPaIFOIOTh 13
TITbMH, IOBUHHI OTPUMYBATH HEOOX1AHY MIXAUCIUIUTIHAPHY MiATOTOBKY 3 MUTaHb MPaB
1 moTped miTel pi3HUX BIKOBUX T'PYII, a TAKOXK OO0 MPOIELYP, AKI aIanTOBaHl 0 HUX;
(axiBli, SKI MalOTh O€3MOCEPEHIN KOHTAKT 13 MIThbMH, TAKOXK MOBHHHI OyTH HaBUE€HI
CHUJIKYBaTHCS 3 HUMHU B OyIb-sIKOMY BIIll Ta CTalii PO3BUTKY, a TAKOX 13 JITbMH, SIKI
nepeOyBaloTh B yMOBaX 0COOTUBOT BPa3aIuBOCTI. [2]

Pesynbratom peamizamii B VYkpaini HarionanbHoi ctparerii pedopmyBaHHS
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CUCTEMH IOCTHULII OO0 MITEH CTajo MOMNIMIICHHS CTaHy 3aXUCTY iX MpaB, CIPUSHHS
BJIOCKOHAJICHHIO MPABO3aCTOCOBHOI JISTILHOCTI OpraHiB JIOCYAOBOIO PO3CHiyBaHHS Ta
CYJIOBUX OpraHiB y MPOBAXKEHHSX 32 YJacTIO JiTeH, 3 METOI0 3aXHCTY iX MpaB, 30KpeMa
1 IUISIXOM aKTHUBHOTO YMPOBAKEHHS MPOIIECY 3aJyUYeHHS TICUXO0JIora J0 KPUMIHAIBHUX
MPOBAJHKEHB 32 yYaCTIO MAJIOMITHIX, HEIOBHOMITHIX OC10.

Kpuminansauii mporecyansHuil Kojeke Ykpainu nependadae DONUT JUTHHUA Ta
1ioro 0co0IMBOCTI. Y TOM k€ 4ac MI>KHAPOJHUMU CTaHAapTaMu MepeadadyeHo MpoLeaypy
onutyBaHHs TuTUHH. Crarts 226 KIIK VYkpainu BCTaHOBIIOE OCOOIMBOCTI JOMUTY
MaJIOJITHROT a00 HEMOBHOJIITHROT OCOOM 1 MOBMHHA OyTH 3aCTOCOBAHA ITiJT Yac JOMHUTY
CBIJIKIB, MOTEPIINX, Mi03ptoBaHuX. CTaTTs rapaHTye 000B’I3KOBY IPUCYTHICTD M1 4ac
JOMUTY 3aKOHHOTO MPEACTaBHUKA TUTUHU, Ilefarora abo ncuxosnora. [3]

3 Meroro 3a0e3Me4YeHHs HaWKpalluX IHTEPECIB JUTUHU Y KpUMIHAIBHUX
MPOBA/KEHHSX Ta HAJaHHS JOTIOMOTH CJIITYOMY, Ai3HaBauy, MPOKypopy, CITIOMY CYAIi,
Cylly IIOAO BHU3HAUEHHS KaHIAUAATYp TICHXOJOTIB I 3alydeHHS 1O KpHUMIHaJIbHUX
MPOBA/PKEHb 3a YYacTI0O MAaJOJNITHIX, HEMOBHOJITHIX 0Ci0, Ha BHUKOHAHHS HakKasy
MinictepcTBa rocTUlli YKpainu, MiHicTepcTBa BHYTpIIIHIX copaB Ykpainu, Odicy
I'enepanbHoro mpokypopa Big 07.02.2023 «[Ipo 3ampoBa/pkeHHS Ta peatizallio
MIJOTHOTO TMPOEKTY IIOAO 3aJYyYEHHS ICUXOJIOTIB JI0 KPUMIHAJIBHUX MPOBAKEHb 3a
Y4acTIO MaJOJITHIX, HETIOBHOMITHIX OCI0 4epe3 perioHalbHI/MIXpPErioHaabHl HUEHTPH 3
HaJaHHs 0€30IU1aTHOI TPaBHUYOT TOMOMOTH» 3alPOBAKEHO LeH MUIOTHUM MPOEKT.

KoopaunatiiiiHuii LeHTp 3 HaJlaHHA NPaBHUYOI JOMOMOrY MOIH(QOpPMYBaB, LIO 3
01.09.2024 minoTHUN TPOEKT Jdi€ Ha BCid TepuTopili YKpaiHH, Ha SKy MOIIUPIOETHCS
IOPUCIUKIIS OpraHiB Jep:kaBHOI Biagu Ykpainu. st peanizarfii miJIOTHOTO MPOEKTY
chopmoBaHo PeecTp NCHUXO0I0TIB, /10 SKOTO BKJIFOUEHO 288 MCUXOJIOT1B, IKMX Ha MiJICTaBl
JOPYYCHHS JIsl y9acTl IICUXO0JIOTa y CIAYMX (PO3UITYKOBUX) MTisSIX, MPOIECYATbHUX JisX Y
KPUMIHAJIBHOMY TPOBAXKEHHI 32 Y4acTI0 MaJIONITHHOI/HEMOBHOJITHROI OCOOM MOXHA
3QIYYUTH A0 KPUMIHAIBHOTO MPOBAKEHHS Yepe3 PEriOHaNIbHI/MIXKperioHaabH1 LIEHTPU
3 HaJlaHHs 0€30IU1aTHOT MPaBHUYOI JONOMOTH. PeecTp po3MiliieHo y myOaiqyHOMY TOCTYII

Ha oQiiiHOMY BeOCaliTI CUCTEMH HaJlaHHA 0€30IIaTHOI TPaBHUYOI TOTIOMOTH.
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Kpim toro KoopaunartiifHuii ieHTp BU3HAYMB, 1110 Ji3HaBaul, CJIiA4i, TPOKYPOPH,
CIAYl CyaJil, CyId MOXKYTh HaJICHJIaTH Y poOOodHii, 103apo00UYnii 4ac, BUX1HI 1 CBATKOBI
JTH1 TICHMOBI 3aITUTH TIPO 3ATYYCHHS ICHX0JI0ra (3a (hOPMOI0, 3aTBEPIYKEHOIO TTOPSITKOM
peasizaliii NiJIOTHOTO MPOEKTY), HAa aIpECU €JIEKTPOHHOT MOIITH, 1110 BUKOPUCTOBYETHCS
IS 3aJTy9E€HHS 3aXMCHUKA Y KPUMIHAJIbHOMY TPOBA/KEHH1 Yepe3 cucTteMy 0e30Iu1aTHOT
MPABHUYOI JOMOMOTH. [4]

VYV mexax npoekty «HamanHs mncuxocoliaibHOI MIATPUMKHA Ta 3a0e3MeUeHHs
MPaBOCYIA K CKJIAOBOI YAaCTUHU KPAIIOTO IOTVISIAY IJIs BPAa3jUuBUX JITEH», SKUN
peanizye Bceeykpaincekuit rpomancekuii  Ilentp "BomonTtep" y cmiBmpari 3
M1KB1JIOMYOI0 KOOPJUHAIIHHOIO PAJIOI0 3 MUTAHb MPABOCYAIS O/I0 HEMOBHOMITHIX, 32
miarpumku IIpencrasaunrea Jutsyoro pongy OOH (FOHICE®) B Ykpaini UNICEF
Ukraine, akTMBHO YNpPOBADKY€ETbCA MPOIIEC IMMiJTOTOBKA TICHUXOJIOTIB JIO0 YYacTi Yy
KPUMIHAJIBHUX MPOBA/KEHHAX 3a YYacTI0O MAJIONITHIX, HEMOBHOMITHIX o0ci0. 3a
iH(popmariero MDKBIIOMUYOT KOOPAMHAUIWHOI paad 3 MUTaHb MPaBOCYANS LIOAO
HETOBHOJIITHIX, 3 METOIO MIJBUILIEHHSA Ta PO3BUTKY 3HAHb 1 HABUYOK TICUXOJIOTIB, SKI
OyyTh 3a1y4eHi A0 KPpUMIHAIBHUX MPOBAIKEHB 32 YUYACTIO MAJIOTITHIX, HEITOBHOIITHIX
oci0 uepe3 perioHajJbHI/MIKpEriOHalIbHI IEHTPU 3 HaJaHHs O€30MIaTHOI MPaBHUYOT
nomnomoru, y BepecHi 2024 poky Oysi0 MpOBEIEHO CEpit0 JBOACHHUX OHJIAMH-TPEHIHT1B
«Oco0MMBOCTI 3aJly4eHHSI Ta POJIb MCUXOJIOTA Y MPOUECYAIbHUX JISX 3@ y4acTl AUTHHH
B MEXaX KPUMIHAJIBLHOTO TIPOBAKEHHS I (axiBIIiB, K1 HEIIOJABHO JOIYYHIUCS 10
PeecTpy nicuxonoriB. Y4aCHUKH TPEHIHTY Pa3oM 3 BEIyYHMH, 3aTyYCHUMHU €KCIIepTaMH,
JETaNbHO PO3MISHYIU CTaHIAPTH TPABOCYIMS, APY>KHBOTO [0 AUTHHH, Ta POJb
MICUXOJIora B peaiizamii IUX CTaHIApTIB 1 MIIXOMIB Ha HAI[lOHAJIHHOMY pIBHI Ta y
MpoLIeCyaJbHUX, B TOMY YHCII CIITYUX (PO3UIYKOBUX) AiSIX 32 YYACTl JUTUHU; MUTAHHS
BpaxyBaHHS BIKOBHX 0COOIMBOCTEH AUTUHU, PopMyTy Oe3MmeyHOoi B3aEMOIIi 3 TUTUHOIO;
0COOJIMBOCTI MIATOTOBKH TMICUXOJIOTa JI0 YYacTi Y MPOIeCcyalbHUX JisX Ta 10 B3aEMOIIT 3
JUTUHOIO; €TUYHI aCMIEKTH pOOOTH MCUXO0JI0ra MiJ] Yac MPOBEAEHHS TOMUTY/ONMUTYBaHHS
IUTWHY Ta 1HII THTAHHS.

Kpim Ttoro, B Mexax mnpoekty «HamaHHs mncuxocoliaJibHOI MIATPUMKH Ta
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3a0e3MeYeHHs MPABOCYAs K CKIAJ0BOT YaCTUHU KpaIoro JOTIISAAY IS BpPa3IUBUX
JITE» Ha IOMOMOTY TICUXOJIOTY MiATOTOBJICHO METOANYHY 301pKy «OnUTYBaHHS / IOTUT,
APYKHINA A0 AUTUHU, a00 MPO 110 BAXKIMBO MaM’ SITATU: HOTATKU IS TICUXOJIOTa.

OTOX, ICUXOJIOTH, IO MPAIIOIOTh 3 NIThbMH, BIAITPAIOTh KUTTEBO BAKIIUBY POJIb Y
HaJaHHI MATPUMKH, PO3YMIHHS Ta HACTAaHOB HAMOLIBII BpPA3IMBUM YJIEHAM HAIIOTO
cycmisberBa.  CriemiaqibHe HaBYAHHS TICHUXOJIOTIB  TMOKJIWKAHE 3a0e3MeYuTH  iX
IHCTpYMEHTaMH, 3HAHHSIMH Ta CTpPATETisIMH, SKi TOTIOMOXYTH IM Kpalie 3pOo3yMiTH
yHIKaJdbHI TOTpeOr Ta MpoOieMH, 3 SAKUMH CTHKAIOThCS JITH B YMOBaX ChOTOJCHHS.
[lcuxonoru mixg yac poOOTH y KPUMIHAIBHOMY MPOIEC] MOKJIMKAHI 3aCTOCOBYBaTH
H1AXOAH, IO JO03BOJISATH CTBOPUTU O€3MEUHE Ta e€MIaTiiiHe cepeloBuIle Ui JIiTel, 3
SKUMH BOHU TIPAIIOIOTh, 3aJI1 3aXMCTy MpaB AWTHHHU, IO BOAHOYAC CIPHUSITHME
SAKICHOMY BUKOHAHHIO YTIOBHOBa)XEHUMHU 0C00aMU 3aB/IaHb KPUMIHAJIBHOTO CY/I0UMHCTBA

y KpUMIHAJIbHUX MPOBAKEHHSX 32 YYaCTIO JITEH.

Cnncoxk BUKOPHUCTAHUX JIKepeJI:

1. HarionanpHa crparerisi peopMyBaHHSI CUCTEMU FOCTHI MO0 JITEH Ha mepion
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2018 poky Nel027-p). URL: https://zakon.rada.gov.ua/laws/show/1027-2018-
%D1%80#Text).

2. KepiBui npunnunu Komitety MiHicTpiB Paau €Bponu mono npaBocynis, ApYyxK-
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M1JOTHOTO MPOEKTY 11010 3aJTyYEHHS MCUXOJIOTIB 10 KPUMIHAIBHUX MPOBAIKEHb 3a Y-

acTIO MaJIONITHIX, HEMOBHOJITHIX OCI0 Yepe3 perioHalbHI/MIKpErioHalbHI LEHTPU 3
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HaJaHHA Oe3oruIaTHOl MIPAaBHUYO]1 JIOIIOMOT . URL:

https://zakon.rada.gov.ua/laws/show/z0247-23#Text

ZHEVNIEROV IM. THE PARTICIPATION OF A PSYCHOLOGIST IN
CRIMINAL PROCEEDINGS AS A GUARANTEE OF ENSURING THE
PROTECTION OF THE CHILD'S RIGHTS

The report reveals issues related to the current state of ensuring the protection of
the rights and interests of the child during criminal proceedings, in particular by ensuring
the participation of a psychologist in the criminal process. The expediency of involving a
psychologist during the pre-trial investigation and trial of criminal proceedings is
emphasized, in order to ensure compliance with the rights of children, as the most
vulnerable part of society.

Keywords: criminal proceedings involving minors; protection of the rights and
interests of the child during criminal proceedings; participation of a psychologist in

criminal proceedings.
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3ABE3NEYEHHS JOCTYITY 10 JOKA3IB SIK HEBLJ’€MHOI
YACTHUHHU JOCTYITY A0 MPABOCYJIS B PO3PI3I IPAKTUKH €CIL

JleBuyk B.K.

HaykoBwuii kepiBHUK: K.10.H., A01l. I. M. AHIpYycSIK

AHOTANifA: y CTATTI IPOaHATI30BaHO MPOIMO3UIII0 PO3IIHUPEHHS 3MICTY TPUHIIUITY

JOCTYIy JI0 IPaBOCYAJIS LUISIXOM pO3IIISLy SIK MOTro CKIIaA0BO1 JOCTYILY 10 PaBOCYAs
B PO3yMiHHI €BpOINENCHKOTO Cyay 3 MPaB JIOAUHU.

Ku1r04oBi cjioBa: BIIKpUTTS MarepiaiiB, JOCTYII 10 JOKa3iB, EBpONEHChKU Cy

3 NIpaB JIIOIWHHU, JOCYIOBE pPO3CIITyBaHHs, CTOPOHAa OOBHMHYBA4YE€HHs, JOCTYHN IO

MIPaBOCYJIA.

JlocTyn 10 TpaBOCyAJs Ha CTajdil JOCYIOBOIO PO3CIIyBaHHS MOXKHA
oXapakTepu3yBaTH SIK mependayeHi 3aKOHOJABCTBOM (B TOMY UYMCII 1 MIKHApOAHUMU
JIOTOBOPAMHU ) MPOIIECyalIbHI MOYKIMBOCTI 0COOU 3BEPHYTHUCS /10 YIIOBHOBAKEHUX OPTaHiB
3a 3aXHMCTOM CBOIX IIPaB, 3a0€3TMECUCHHS PEATbHOTO MEXaHI3MY 3aXUCTY TOPYIICHUX TPaB,
[0 TIOJISITA€ Y BITLHOMY 3BEPHEHHI /0 YITOBHOBAXKEHUX HA BIAKPUTTS KPUMIHAIBHOTO
MPOBAKEHHSI OpraHiB, JOCTYMY J0 CYAOBOTO KOHTPOJO (AISUIBHICTH CI1TYOT0 CYyIjl),
3a0e3MeUYeHHs MpaBa Ha 3aXHUCT, JOCTYN 0e3MOCEepeaHbO 0 CYAY, peaji3allis BUKOHAHHS
pIIIEHB CJIIIYOTO CYIII.

[Ipu 1BOMY, HOOIITBHUM BHUIVISAE PO3MIUPEHHS 3MICTYy JaHOTO TPHUHIIMITY,
BKJIIOYMBIIN JOCTYT J0 JIOKAa31B CTOPOHU 3aXHCTY, a caMme y (opMi BIIKPUTTS CTOPOHOIO
O0OBHHYBa4YEHHS MaTepialliB KPUMIHAIBHOTO MTPOBAI>KEHHS.

Y KpUMIiHAJIBHOMY TPOIECYaIbHOMY 3aKOHOJABCTBI 3aJCKIapOBAHO IPHHIIMII
3MarajJbHOCTI CTOPIH, SIKUU MOJISITA€ Y HAABHOCT1 y CTOPIH PIBHUX MpaB Ha 30MpaHHS Ta
MIOJIaHHS JI0 CyAy J0Ka3iB. [Ipu 11boMy, O4EBHUIHOIO € IEKIAPATHUBHICTD I[HOTO MPUHIIHITY,
OCKUIBKM CTOpOHA OOBHUHYBAY€HHSI BOJIOAIE OLIBIIUMU MOMKJIMBOCTSIMHU Uil 310paHHs
JI0Ka3iB, 30KpeMa MUISIXOM 3aCTOCYBAaHHSA 3axofiB 3a0€3MEUYEeHHS KPUMIHAJIBHOTO

IMPOBA/I’KCHHA.
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Binkputta matepiaiiB iHIIINA CTOPOHI € MO CYTI 3aKIOYHUM €TaroM JOCYA0BOTO
PO3CIiAyBaHHs, peati3allis SKOro € HaJa3BUYaiHO Ba)JIMBOIO SK €JIEMEHT JIOCTYIMY /10
OpaBOCYIAsl caMe JJIsi CTOPOHH 3aXMCTy. Takok BaKJIMBO 3a3HAUMTH, IO OCHOBH
JI0Ka3yBaHHS, B TOMY YHCJI1 CIPOCTYBaHHS MO3UIIIi CTOPOHU OOBUHYBAuU€HHS, CTOPOHOIO
3aXUCTy (OPMYIOTbCA caMme TMICls O3HAWOMIIEHHS 3 MarepiajlaMd KPHUMIHAJIBHOTO
MPOBAJHKEHHS Ha BIAMOBIAHOMY €Tarli, [0 JOJATKOBO CBIAYUTH PO BAXIIUBICTh TaHOTO
MUTAHHS.

VY mpakTturii €BponeichrKoro Cyay 3 MpaB JIOAWHH, KA TAKOX 3aCTOCOBYETHCS
BepxoBaum Cynom, 4iTKO IPOCTEXKYETHCS BIAHECEHHSI MOHATTS «IAOCTYILy A0 J0Ka3iB»
10 TPUHLHUIY JOCTYIy O MPaBOCYIAs Ta CIIPABEIIIMBOTO CYY.

€CII 3a3na4aB, 110 MPaBO HA COPABEJIMBUI CYAOBUI PO3IVIAL BKJIIOYAE TPABO HA
BIIKPUTTA BCIX B@XKIMBHUX JOKa3iB, 0 TepeOyBatOTh Yy BOJIOMIHHI CTOPOHU
OOBHHYBa4Y€HHS, K Ha KOPHCTb, Tak 1 HpoTtu oOBuHYyBaueHoro. (Doorson v. the
Netherlands, 26 March 1996, § 70, Reports 1996-11) [1].

VY iHImIOMY CBOEMY pillleHHI €BpONENHChKUil Cy/ 3 TpaB JIOAUHU BiJ3HAYUB IIE
OJIMH BaXKJIMBHUM aCMEKT JOCTYIy JI0 JI0Ka3iB, a caMe Te, mo ctarts 6 § 1 KonBeHiii
BHUMarae, no0 opraHy KpUMiHAJIBHOTO MePEeCiIyBaHHS MOBIIOMIISIIA 3aXUCTY BC1 HasiBH1
y HUX JIOKa3H, Ik Ha OOBMHYBau€HHdA, Tak 1 Ha BunpasaanHs (Rowe and Davis v. the
United Kingdom, § 60) [2].

brnu3bpki 3a 3MICTOM TOJNOXKEHHS 3akpimieHo y dYacTuHi 2 crarti 290
KpuminanpHOTO MpoIecyadbHOTO KOAEKCY YKpaiHu, /1€ BKa3aHo, IO MPOKypop abo
CIIAYMM 32 HOTO JTOPYUYCHHSIM 3000B’SI3aHMI HAJIaTH JOCTYII IO MaTepiaiB JI0CYI0BOTO
PO3CIIiIyBaHHs, K1 € B HOTO PO3MOPSIIKEHH1, y TOMY YHCIII Oyb-5IK1 IOKa3H, K1 cami 1o
co01 a00 B CYKYITHOCTI 3 1HIIUMH JOKa3aMU MOXKYTh OyTH BUKOPUCTAHI ISl JJOBEICHHS
HEBHUHYBAaTOCTI a00 MEHIIOrO CTYINEHsS BHHYBaTOCTI OOBHMHYBa4€HOro, ab0 CHpUATU
MOM’SIKILIEHHIO MOKapaHHs. [3 ]

[IpoananmizyBaBmu npaktuky KacaiiiitHoro kpuMiHalbHOTO cydy BepxoBHOTO
Cyny MoxHa 3p0OUTH BUCHOBOK TIPO T€, IO HAITIOHAIBHI CY/IU MPH OIHII JOTPUMAHHS

NPUHIUIY JOCTYIy 10 JOKa3iB, KpIM KpuTepiiB, siki BucHyBaB €CIIJI, 3acTocoBytoTh
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JI0JIaTKOBI KpHUTEPIi, a came:
v/ CTOpOHA 3aXHCTy IMOBUHHA MaTH JOCTATHBO YaCy Ta MOYKJIMBOCTI 03HAHOMHTHCS 3

JOKa3aMH;

v/ CTOpOHA 3aXMCTY MOBUHHA MATH 3MOT'y BpaxyBaTH JOKa3H IPH OIPAIfOBaHHI CTpa-

TErii 1 TAKTUKH 3aXUCTY.

v/ JKOMHI Jii 4 pillIeHHs CyAy He MOBUHHI 3aBaJUTH CTOPOHI 3aXHUCTy OTPUMATH Yac

JUTSl BABUCHHSI Ta BPaXyBaHHsI I0Ka31B ISl BIZICTOIOBaHHS CBO€ET MO3HIIII.

Takum 4MHOM, JOCHIPKEHHS MPHUHIMITY JOCTYIy 0 NpPaBOCYAAs Ha CTajii
JOCYJOBOTO  pO3CJIiAyBaHHS TIOKa3ye, IO LEed NPUHLUUN € CKIAJHUM Ta
0araTOKOMIOHEHTHUM. JlesiKi eleMEeHTH AOCTymy JO0 MpaBOCYAAsl BIAPI3HAIOTHCS Ha
CTaAlsIX JOCYIOBOTO PO3CIIAYBAHHS Ta CyIOBOro po3misigy. OIHMM 3 BHU3HAYaJIbHHUX
€JIEMEHTIB € JOCTYI JI0 JI0Ka3iB, KU MAKCHUMAaJbHO MPOSBISETHCS M Yac BIAKPUTTS
MaTepiaiiB KpUMIHAJIBHOTO MPOBAIXKEHHS CTOPOHI 3aXHUCTY.

€BponencrKuil Cy/ 3 MpaB JIOAUHHA YITKO Ta MOCHIJIOBHO BKa3ye Ha Te, 110
JOCTYM JI0 JOKa31B € BaXJIMBOIO YACTUHOIO IOCTYIY 110 IpaBocyaas. JloTpuMaHHs bOTO
€JIEMEHTY € OCHOBOIIOJIO)KHUM JIJIsl IOBEICHHS HEBHHYBATOCTI 200 MEHIIOTO CTYTIEHS
BUHYBATOCTI OOBUHYBAa4€HOT0, 200 CIIPUSHHS MTOMSIKIIIEHHIO MOKapaHHs. BepxoBHMi
Cyn y cBoilt mpakTulll mocaigoBHO 3acTocoBye BUCHOBKU €CIIJI, a Takoxk 0OrpyHTOBYE
JOJIATKOBI KpUTEPIi MPpU OLIHII MPUHIMIY AOCTYIy 10 JoKa3iB. BkazaHi oOcTaBUHU

CBIJTYaTh MPO AKTYaJbHICTh JOCHIKEHHS Ta IEPCIIEKTUBU PO3BUTKY JaHOI TEMH.
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LEVCHUK V. K. ENSURING ACCESS TO EVIDENCE AS AN
INTEGRAL PART OF ACCESS TO JUSTICE IN THE VIEW OF THE
PRACTICE OF THE ECHR.

The concept of expanding the content of the principle of access to justice by
considering it as a component of access to justice in the understanding of the European
Court of Human Rights is proposed.

Keywords: discovery of materials, access to evidence, European Court of Human

Rights, pre-trial investigation, prosecution, access to justice.

ITPABO HA 3AXHUCT Y KPUMIHAJIbBHOMY HPOLECI

J. M. Kapnok
HaykoBuii kepiBHUK: K.10.H., gol. O. I. Cacko

AHoranis. [IpaBo Ha 3aXHCT y KpPUMIHAJIBHOMY TPOLEC] € BAXKJIMBOIO CKJIaJ0BOIO
CUCTEMM IIpaB JIIOAWHH, SIKa TrapaHTye OOBHHYBAaU€HOMY MOXJIMBICTh €(EKTHUBHO
3aXMINATU CBOI Mpasa Ta inTepecu. Lle mpaBo 3akpirmieHe sk Ha HAIllOHAJILHOMY, TaK 1 Ha
MDKHApPOJHOMY PIBHSX, 1 € OCHOBOIO CITPaBEJIMBOTO CyIOUYMHCTBA. Peanizarlis mpaBa Ha
3aXUCT Tmependadae HaAaHHSA KBaji(pikoBaHOT IOPUIWYHOI JOMOMOTH, 3a0€3MedYeHHs
mpaBa Ha JOCTyH JO aJBOKara, Ha 1H(opMalilo npo OOBUHYBAYEHHS, MOXKJIMBICTbH
OCKap>KyBaTH PIlIEHHS Ta Jii OpraHiB JOCYI0BOTO po3ciiayBaHHs 1 cymay. [Ipesymmiris
HEBUHYBATOCTI Ta MpPaBO HA CHOPABEMJIMBUN CyJ € OCHOBHMMH TNPWUHIUNIAMH, SKi
MIATPUMYIOTh €()EeKTUBHICTh IOTO IMpaBa. B yMoBax BOEHHOTO CTaHy II€ MHUTAHHS
HaOyBae 0COONHMBOI aKTyaJbHOCTI, OCKUIBKM TOTpeOye ajamnTaiiii mpaBoBO1 CUCTEMH 10
HOBUX YMOB, 30KpeMa 4Yepe3 BUKOPUCTaHHS CyYaCHUX TEXHOJIOTIA Ta YIOCKOHAJICHHS
3aKOHOAABCTBA ISl 3a0€3MeUeHHsI PaB JIIOIUHH.

KurouoBi cjioBa: npaBo Ha 3aXHCT, KpUMIHAJIBHUN MPOIIEC, aBOKAT, IOPUANYHA
JOTIOMOTa, TPE3yMIIisl HEBUHYBATOCTI, CIPABEIJUMBUNA Cyl, MIXHApOAHI CTaHAAPTH,
€Bporeiicbka KOHBEHIISl 3 TMpaB JIIOJUHU, BOEHHMI CTaH, MpaBOBa CUCTEMa, CYIOBI
pedopmu.
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AKTyajbHicTh Temu. [IpaBo Ha 3aXucT — 1€ OAHE 3 OCHOBHMX IIpaB, SKE
3a0e3reuye CHpaBeUIMBICTh 1 MPABOBUM MOPSAOK Y KPUMIHAIBHOMY CYJOYHHCTBI. Y
JEMOKpAaTUYHUX KpaiHaX MpaBO HA 3aXUCT € TapaHTIEl0 TOro, 1o ocola, sKa
M1703pI0E€THCS a00 3BUHYBAYy€THCS B CKOEHHI KPUMIHATBHOTO IPABOIIOPYIICHHS, HE Oy/ie
HEOOTIPYHTOBAHO MPUTATHYTA J0 BIANOBiAaIbHOCTI. Lle mpaBo € HEB1A €MHOIO YaCTHHOIO
INPUHLHKITY TPaBOBOI JEpaBW 1 mpaB JoAMHU. [IpaBo Ha 3aXUCT y KpUMIHAJIBHOMY
MpoLeci € HAI3BUYaiHO BAXKIIMBOIO TEMOIO B KOHTEKCTI PO3BUTKY MPABOBOi CUCTEMH Ta
3aXUCTY OCHOBHHX IIpaB 1 cBOOOA 1ouHHU. Lle mpaBo rapaHTy€eThCs SIK Ha HAlllOHAJIbHOMY,
TaK 1 Ha MDKHApOJHOMY PIBHSX, 1 BOHO € OJHUM 3 OCHOBHUX IPUHIIUIIIB MPABOCYIS.

[IpaBo Ha 3aXHCT y KPUMIHAJIBHOMY IMPOBAKEHHI € OJHUM 13 OCHOBHHX IpaB
JIOIMHYU, 3aKpIIVIEHUX Yy MDKHApOJHUX Ta HALlOHAJIBHUX IPABOBHX JIOKYMEHTaX.
Peamizaiis mporo mpaBa Mae pi3HI aCHEKTH, SIKI MOXKYTh BIAPIZHATHUCS 3aJIEKHO BiJ
MpaBoBOi cucTeMH Kpainu. OIHUM 13 KIIOYOBHX MUTAHb IMpaBa Ha 3aXHCT € MPaBO Ha
aoctyn A0 anaBokara. lle mpaBo rapaHTye npaBo OOBHMHYBA4€HOIO Ha MpodeciiiHy
IOPUINYHY JTOTIOMOTY, [0 BKJIIOYA€ MPU3HAYCHHS 3aXHUCHUKA 3a JIEpP>KaBHUN KOIIT IJIs
THX, XTO HE MOXE OIUIATUTH BJIACHI TOCIYTH, KOHCYJBTAIlIi 3 aJBOKaTOM 0 Ta ] Yac
CYJOBOTO PO3IVISAY, a TAaKOXK MpaBO Ha KOH(DIACHIIHHE CHIIKyBaHHS 3 ajBokatoM. Ille
OJTHUM B@)XJIUBHM acCIEKTOM € MpaBo Ha iHQopmanio. OOBUHYBau€HOMY MalOTh OyTH
MOBIJIOMJICHI XapaKTep 1 MiJICTaBH Mpea SBJICHOT0 OOBHMHYBAau€HHS, WOTO IpaBa Ta
000B’sI3KM, MOXKJIMBI HACIIJIKK HOTO A1l un O6e3aisuibHOCTI [1, ¢. 245]. BapTo BiagMITUTH,
IO MpaBO Ha 3aXMCT TAKOXK BKJIIOYAE NPaBO Ha Cyd, SKUH MNOBaka€ MPUHILIUIN
HEYTMEepeHKEHOCTI Ta PIBHOCTI CTOPIH, a Cy/l HE TOBUHEH MaTH 3a3/1ajieriib chOpMOBaHy
IYMKY TIPO BUHYBATICTh OOBHMHYBAu€HOI'O 1 Ma€ pO3MISJATH CIpaBy Ha OCHOBI BCIX
HaAJJaHUX JT0Ka3iB.

OnHi€l0 3 OCHOBHHMX CKJIQJOBHX IpaBa Ha 3aXWCT € MpaBO OOBHHYBAYCHOTO
O3HAMOMUTHCS 3 IOKa3aMH, 1[0 BUKOPUCTOBYIOTHCSI IPOTH HHOTO. 3T1THO 3 KPUMiHAIBHO-
MpOLECyabHUM 3aKOHOJAaBCTBOM, 0c00a IMOBHHHA MaTH MOXJIMBICTb Martu JOCTYI 10

JIOKa3iB, siKi Oyiu 310paH1 opraHaMu JI0CYJI0BOTO PO3CIIiAyBaHHS, IJIsl TOTO, OO OI[IHUTH
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iX JOCTOBIPHICTH 1 TMOBHOTY. lle mpaBo 103BOJIsIE OOBHHYBaY€HOMY IIiJTOTYBAaTH
e(eKTUBHY CTpaTerilo 3aXHCTy, 10 € BaXJIUBUM acCIEKTOM HOro y4acTi Yy MpolLeci.
Jlokazn Ta Tpolec TOMAHHA JOKa3iB € MJy)K€ BAXKIUBOIO YAaCTHUHOI TIPOIECY
KPUMIHAJILHOTO TMepeciilyBaHHs, sika MOTpedye PEeTEeNbHOr0 BUBYECHHS SIK OpraHaMu
J0CY0BOTO PO3CIIITyBaHHS, TaK 1 IHIIUMHU Y4aCHUKaMU KPUMIHAILHOTO MPOBAKEHHS [ 5,
c. 102]. Xoda mpaBo Ha JOCTYII 0 JTOKa3iB € OCHOBHHM, ICHYIOTh TIEBHI OOMEKCHHS.
Hanpuknan, B JeskuX BHIAJKaX, 3 METOIO 3a0e3ledyeHHs Oe3neku abo 3aXHUCTy
JIep’)KaBHOI TAEMHMIN, JOCTYN 10 TEBHUX JOKa3iB Moxe OyTH oOMexxkeHui abo
BIIKJIaJIeHUi. B Takux BuIagkax, 3a3BUYail, CyJl Mae MpaBO YXBaJUTH PIIICHHS IPO
0OMEXXEeHHSI TOCTYITy Ha ITiJICTaBl MEBHUX 00cTaBUH. OHAK BaXKIUBO, 1100 111 00OMEKEHHS
HE TIOPYIITyBaJId OCHOBHOTO TMpaBa Ha CIIPABEIJIUBHM CY/I.

3abe3neueHHs] TpaBa HA 3aXUCT TAKOX BKIIOYAE JOTPUMAHHS TMPUHIIUAITY
Mpe3yMIIlii HeBUHYBATOCTI. Ile 03Havae, mo 0OBMHYBaYCHU BBAXKAETHCSI HEBUHYBATHM
J0TH, JOKW Horo BWUHY HE Oyne MOBEACHO B YCTAHOBJICHOMY 3aKOHOM IOPSAKY Ta
MITBEP/KEHO PIIICHHSIM CY/Ty, 1110 HaOpasio 3aKOHHOI CHITH. [HIIIMM Ba)IJIMBUM aCIIEKTOM
€ MPaBO Ha CIPABEUIMBUM 1 IMyOJIYHUUN CyJl HE3aJeKHUM 1 Oe3cTopoHHIM cynom. Lle
BKJIFOUA€ TIPABO HA PO3MIS] CIPaBU BIPOJOBXK PO3YMHOTO CTPOKY Ta O€3 3BOJIIKAHb.
Peanizariis mpaBa Ha 3aXKMCT Y KpUMIHAJIbHOMY MTPOBA/IKEHHI 3a0€311e4y€ CIIpaBeJINBICTh
1 3aKOHHICTh CyJJOYMHCTBA, 3aXUCT NPaB 1 CBOOO JTIOAUHU, TOTPUMAHHS PABOBUX HOPM
1 CTaHJapTIB.

[IpaBo Ha 3axuCT € PyHIAMEHTATHLHOK YACTUHOIO 3a0€3MEUCHHs TIPaB JIOIUHH,
0COOJIMBO yHIBEpCcaIbHOTO 3HaueHHs. [li yac KpUMiHAIBHOTO MPOBAKEHHS 3aBXKIU
MOCTa€ MUTAHHS PO CHIBMIPHICTh OOBMHYBAYE€HHS Ta 3[AaTHICTh IiJO3PIOBAHOTO YU
00BHMHYBa4€HOT0 €(EeKTUBHO 3aXMIINATUCSI. Y KOHTEKCTI €BPOIEUCHKOI 1HTErparii e
BaXJIMBE MHUTAHHS 3 HAYKOBOI Ta MPaBOBOI TOUYKHU 30PY YCKJIAIHIOETHCS HEOOX1IHICTIO
rapMoHi3allii HaIllOHAJLHOTO 3aKOHOJABCTBA 31 CTaHJapTaMu Ta MPAaBOBUMH paMKaMU
€sponericbkoro Corozy [1, c. 245].

Hopmu €CIUI mono rapantii nmpaBa Ha 3axuct BimoOpaxeni B KIIK VYkpainu,

OJTHAK II€ TAKOX CTOCyeTbcs He Juiie (popmanbHux nojoxkenb CKILI, konmu BoHU
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NPUIHATI y BHYTPIIIHHOMY MPOIIECYaTbHOMY 3aKOHOAABCTBI, a i mpakTuku €CILIL, momno
ix TmymauenHs Ta 3actocyBaHHs. [Iynkr 3. Crarti 6 €KIIJI nepenbayae miHiMaIbHI
000B’sI3KOBI ITpaBa 0COOM, OOBUHYBAYEHOI Y BUNHEHHI KPUMIHATBHOTO MTPABOIIOPYIIICHHS,
K1 CIIy>KaTh TapaHTIEI0 3MICTY MpaBa Ha 3aXUCT 1 BOJHOYAC MPaBa Ha CIIPABEAJIMBUM CY/I.
Boagnowac €KIIJI HeogHOpa3oBo HarojomryBajgocs, 0 KOHBEHIS TOKIMKaHA
rapaHTyBaTH TIpaBa, $KI € «IPaKTUYHUMU Ta €(QEeKTUBHUMH», a HE MPOCTO
«TEOPETUYHUMHU Ta YSIBHUMWY, 1 1110 OOBUHYBau€HUN Ma€ «e(EKTUBHO OpaTH ydacTb» y
KpUMiHAJIbHOMY IpoBakeHH] [2]. ToMy cbOro/iHi mepea HaMH SIK OpraHOM 3aKOHOAABYOT
BJIa/IM CTOITh 3aBAAaHHS YIOCKOHAJIMTH 3acO0M peasi3alii mpaBa Ha OCOOMCTHUI 3aXUCT
IIUISIXOM Ha/IaHHS JIOAATKOBUX TapaHTiH, K1 ocoba Moke e(peKkTHBHO peaiizyBatu [4, c.
191]. Vkpaina, six kpaina, 1110 € yactuHow Pagu €Bponu, Mae 3000B’a3aHHS 3a0€3MEUUTH
edeKkTUBHY peaiizaiiio npas, 3akpimieHux B €KIIJI, y Tomy yucii B 4acTuHI mpaBa Ha
3axucT. Kpim ¢opManbHOro 3aKkpilyieHHS BIANOBIAHUX HOPM B KpPHUMIHAJIBHO-
MpOLIECYaJbHOMY KOAEKCl YKpaiHM, BaXJHMBO TakoX BpaxoByBaTu pgocBig €CIUI y
TIIYMaueHHI IUX TpaB.

I3 3anpoBaKEHHSM BOEHHOTO CTaHy B YKpaiH1 IpaKkTUKa peati3allii KpuMiHaIbHO-
MPOIIECYaJIbHOTO 3aKOHOJABCTBA OTpUMasia 0araTo HOBUX MPOOJIeM 1 BUKIIMKIB, SK Y
YaCTHHI HOPMATHBHOIO PETYJIIOBaHHs, TaK 1 Cyl0oBOro BupimieHHs. OJIHI€I0 3 TaKuX
HEBHPILIEHUX MPOOJIeM € OOMEKEHHSI KOHCTUTYLIMHMX TpaB 1 CBOOOJ Ta 3aKOHHHX
1HTEpeCiB 0COOM B YAaCTHUHI 3aXUCTY YYaCHUKIB KPUMIHAJIBHOTO MPOBA/KEHHS MiJ Yac
BOEHHOTO CTaHY.

O. M. MuKo€HKO BU3HAYEHO MPUYNHH, 33 SKUMH HOPMHU KPUMIHAJIBHOTO MPOIIECY,
AK1 J1SUTM B MUPHHM Yac, HE T1F0Th B yMOBaX BOEHHOTO CTaHy:

1) HasBHICTBH peasibHOI 3arpo3M 370POB’I0 Ta JKUTTIO OCI0, SIKI MPUTATYIOTHCS 10
KPUMIHAJIBHOI BIJIMOBIIAILHOCTI (CJIITIUX, CYAJIIB, POKYPOPIB);

2) HasBHICTb PEAJIbHOI 3arpo3u 30POB’I0 Ta MKUTTIO YYACHUKIB KPUMIHAIBHOTO
MIPOBAKCHHS;

3) 3aTsAryBaHHS KPUMIHAJILHOTO MPOBAKEHHS a00 YXWICHHS BiJl KpUMIHAILHOTO

MPaBOCY/AJIA y pa3l BUHUKHEHHS! HECTaHJAPTHOI CUTYallli B CyCIJIBCTBI;
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4) BIICYTHICTb KpPHUTEPIiB OIIIHKK TOPYIIEHHS IIPOIECyaIbHUX 00OB’SI3KiB
y4aCHUKaMU KPUMIHAJIBLHOTO MPOBAHKEHHS B YMOBaX BOEHHOI'O CTaHy;

5) BUKOPHCTaHHS TPATUIIHHUX CYIOBUX TMPOIEAYp, SAKI HE BIAMOBIIAIOTH
norpedaM Cy4acHOTO IIMBUII30BAHOTO CYCILJIBCTBA B YMOBaX BOEHHOTO CTaHy Ta
HAyKOBO-TEXHIYHOTO MPOTPECY;

6) MMOTEHITIaJI 3aXKUCTy TIPaB 0COOH y KpUMiHATLHOMY MPOBAHKCHHI, IEpe0adyeHu i
KpuminanbHO-TIpoIiecyaabHUM KOJIEKCOM, pealli30BaHUM HEe MOBHOIO Mipoto [3, c. 171].

[lepenigeni O. M. MukKoleHKOM MNPHYMHU, 32 SKUMH HOPMHU KPHUMIHAIBLHOTO
MIpOoIIECy, AK1 AisUId B MUPHUN Yac, MOXKYTh HE JIISITH B YMOBaX BOEHHOTO CTaHY, OJIHAK,
BOHU JJOCUTh BUUEPITHO OXOTUTIOIOTH OCHOBHI TPYAHOII Ta MPOOJIEMH, 110 BAHUKAIOTH B
yMOBax HaJ[3BUYAIHOI CUTYyaIlii.

Bapro 3a3HaumTH, moO y pas3l 3arpo3u Oes3mnell Y4YacHUKIB KPUMIHAIBHOTO
MPOBAKEHHS MOXKHA 3alTPOBAUTH CIIELIANIbHI 3aX0u O€3IeKH, 30KpeMa BUKOPUCTaHHS
CyYaCHUX TEXHOJOTIA MJid AUCTAHIIMHOTO BEACHHSA CIIAUMX Jid (OHJIANHH-Cy/I0BI
3acilaHHsl, BIJCOAOINUTH, OHJIAWH-KOHCYJIbTalli 3 aJBoKaramu). Takok MOXHa
3a0€3IMeYUTH y4acTh YUaCHUKIB Yepe3 CydacH1 3aco0uU 3B 3Ky Ta BiJICOKOH(DEPEHIIii, 110
JI03BOJISIE MiHIMI3YBaTH (pi3MUHY MPUCYTHICTh B YMOBax pu3uky. HeoOxiHo po3poOuTu
HOBI HOpPMAaTHMBHI akTH a00 JOMOBHEHHS 0 YMHHOTO 3aKOHOJABCTBA, IO YITKO
BH3HAYAIOTHh KPUTEPIl OIIHKK MPOIIeCyaTIbHUX MOPYIIeHh B yMOBaX BOeHHOTO cTanHy. L1i
KpUTEpii MarOTh BPaXOBYBaTH MOXJIMBI TPYIHOIII 3 JOCTYIIOM J0 CYJIOBHX OpraHiB abo
3aTPUMKHU, CIIPUYMHEHI OOCTaBMHAMU BOEHHOTO 4Yacy. TakoX HEOOX1THO MiABUIIUTU
pPIBEHb CIIBIpaIll MK MPABOOXOPOHHUMH OpPraHAMH Ta CYJOBUMH YCTaHOBAMH JIJIS
CTBOPEHHSI THYUYKOI CHUCTEMH MpPaBOCY/JIA, sika Oy/Je 3/1aTHa IIBUAKO aJIarTyBaTUCS 0
3MIH y CYCHUIbHO-TIOJITUYHIN cHUTyallli Ta 3a0e3ledyBaTu AOTPUMAHHS MpaB JIIOAUHU
HaBITh B EKCTPEMAIbHIX YMOBAX.

BucnoBku. OTxe, TpaBO Ha 3aXHUCT € (QYHIAMCHTAILHUM TIPABOM JIIOAWHH, IO
3a0e3reuye pIBHICTh CTOPIH Yy KPUMIHAJIBHOMY IMIPOIECi Ta crapusie 3a0e3NMeueHHIO
CIpaBeMIMBOTO TpaBocyasa. BoHo rapantye 0co0i MOXIHMBICTh €(DEKTUBHO 3aXHUIIATH

CBOI MpaBa Ta IHTEPECH, IO € OCHOBOI [UIs peajizalii NPUHLMIY Tpe3yMIIil
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HEBMHYBATOCTI Ta IpaBa Ha copaBeyiuBui cyna. lLle mpaBo 3akpilieHO sK Ha
MIDKHApPOAHOMY, TaK 1 Ha HAI[lOHAIBHOMY pIBHAX. €Bpolelicbka KOHBEHIlIS 3 MpaB
JIOMMHUA € OCHOBHHM MDKHAPOJHUM JOKYMEHTOM, IO 3a0e3ledye I1i TapaHTii,
BUMAaraiouu BiJ JepaB-y4aCHHMKIB JOTPUMaHHS MPUHLUIIB TpaB JIOJUHU B
KpuUMiHaJIbHOMY cyaouMHCTBI. B VYikpaini me mpaBo BimoOpaxkeHo y KpuminanbHOMY
npolecyanrbHOMY KOZEKCl. B ymMOBax BOEHHOTO CTaHy MpaBO Ha 3axXUCT HalOyBae
0CO0JIMBOT BJKJIMBOCT1, OCKIJILKM BUHMKAIOTh JOJATKOB1 BUKJIMKH, IIOB’ s13aH1 3 0€3IEKOI0
YYaCHUKIB KPUMIHAJIBHOTO TPOIECY, HEOOXITHICTIO ajamnTaili 3aKkoHOJaBCTBa Ta
IpOLECYyaIbHUX HOPM JO0 E€KCTpEMalbHMX YMOB, a TaKOXX BHUKOPUCTAHHSIM Cy4YaCHUX
TEXHOJIOT1H J1sl 3a0€3MeYeHHsI TOCTYITy 10 IPaBOCYs.

OpHi€ro 3 TOJIOBHUX MPOOJIEM CyYaCHOCTI € MOXJIMBE IMOPYILIEHHS TPaB YYaCHUKIB
KPUMIHAJIBHOTO TIPOBAKEHHS, 30KpeMa 4Yepe3 OOMEKEHHS JOCTyNy J0 Cyly Ta
JOCYOBOTO PO3CIITyBaHHS, @ TAKOXK Yepe3 3aTPUMKH ab0 YXHJIEHHS BiJ MIPaBOCYAAs Y
3B’SI3KY 3 HECTaHJAAPTHUMU CUTYalIsSIMU B KpaiHi. BaxxinBo po3poOUTH HOB1 KpUTEPIi 151
OLIIHKM MPOIleCyajJbHUX MOPYIIEHb B YMOBAaX BOEHHOIO CTaHY, a TAKOXK YJOCKOHAIUTU
MEXaH13MU 3a0€3MeUeHHS MPaB JIOANHY 3a JOIMOMOTOI0 1IHHOBAIIMHUX TEXHOJIOT1H, TAKUX
SIK OHJIAH-CY/IOBI 3aci/IaHHs Ta BigeononuTH. [[is 3abe3neyeHHs epeKTUBHOTO TIpaBa Ha
3aXMCT B YMOBAaX BOEHHOIO CTaHy HEOOXIHO MiJABUIIMTH PIBEHb CIIBOpALl MIXK
MIPAaBOOXOPOHHUMH OpraHaMH Ta CyIOBUMHU YycTaHoBamH. lle BKIIO4ae CTBOpEHHS
THYYKOi Ta aJalTHBHOI CHCTEMHU NPAaBOCYHJs, SKa J03BOJIMUTH IIBUIKO pearyBaTH Ha
3MIHM B CYCHUIBHO-MIOJMITUYHINA CUTYyallli Ta 3a0e3rneuyBaru JOTPUMAHHS MPaB JIIOAUHU
HaBITh B yMOBaX HaJ[3BUYA{HOTO CTaHY.

Heo0xiaH0 pooBKyBaTH poOOTY HaJl BAOCKOHAJICHHSM HAI[IOHAJIBHOI MPaBOBOI
CUCTEMH, QIANTYIOUud ii A0 MIXHAPOAHUX CTAHIAPTIB 1 3MIHIOIOYM il MiJ HOBI YMOBH
BOEHHOTO Yacy. /{7151 boro BaKJIMBO IHTETPYBAaTH JOCBI €BpOIEHCHKOT KOHBEHIIIT 3 TTpaB
JIOAMHM Ta THIIMX MDKHAPOAHMUX THCTUTYTIB Yy HalllOHAJIbHE 3aKOHOAABCTBO, 30KpeMa B

YacTHHI MpaBa HA 3aXUCT y KPUMIHAJIBHOMY IPOLIECI.
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KARPIUK D. THE RIGHT TO DEFENSE IN CRIMINAL PROCEEDINGS

The right to a defense in criminal proceedings is an important component of the
human rights system which guarantees the accused the opportunity to effectively defend
his/her rights and interests. This right is enshrined both at the national and international
levels and is the basis of fair trial. The exercise of the right to defense involves the
provision of qualified legal assistance, the right to access a lawyer, information about the
charges, and the ability to appeal decisions and actions of pre-trial investigation and court
authorities. The presumption of innocence and the right to a fair trial are the basic
principles that support the effectiveness of this right. In the context of martial law, this

issue is of particular relevance, as it requires adaptation of the legal system to new
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conditions, in particular through the use of modern technologies and improvement of
legislation to ensure human rights.

Keywords: right to defense, criminal procedure, lawyer, legal aid, presumption of
innocence, fair trial, international standards, European Convention on Human Rights,

martial law, legal system, judicial reforms.

JOMAIIHE HACUJIBCTBO: ITPOBJIEMHI IIMTAHHSA B
3ACTOCYBAHHI CT.126' KPUMIHAJIBHOI'O KOJEKCY YKPAIHU B
YMOBAX CbOI'OAEHHA

A.P. Kexa

HaykoBuii kepiBHUK: K.10.H., jo1l. O. I. Cacko

AHoTtanisi: Po3nsinaroTeest mpodiaemMa MUTAHHS MPUTATHEHHS! BAHHUX OC10

710 KpUMIHAIBHOI BIANOBIAAIIBHOCTI 3a JIOMAIIHE HACHJIBCTBO, /K€ B CyYaCHUX peaisix

KUTTS TOTPIOHO YCBIAOMITIOBATH MAaCIITA0M ITI€1 3arpo3u Ta MIyKaTu e(heKTUBHI METOU

OpoTHAil Ta TOMEpPEeKEHHS, B TOMY YHCII [UISIXOM YIOCKOHAJEHHS MPaBOBOTO
PETyJIIOBaHHS.

Kuro4oBi cioBa: jgomaiiHe HaCUILCTBO, CUCTEMATUYHICTh, JOKa3yBaHHS,

HACWJLISI, TPaBa JIFOIUHU, TOCTPAXKAATNN, KPUBIHUK.

HacuibcTBO € cepiio3HOI0 COIIaJIbHOK MpOoOJIeMOr0, siKa 3adinae BCl
BEpPCTBU HacelieHHs Ykpainu. He3Baxkaroun Ha pi3HI 3aKOHOaBY1 1HII[IaTUBU Ta aKTUBHY
JISUTBHICTh MPAaBO3aXWCHUX OpTaHi3allii, mpobjaemMa HaCUIIbCTBA 3aJIUIIAETHCS TOCTPOIO.
Oco0nauBO aKTyaldbHOIO 1Sl TEMa CTaja B yMOBax BIMHM, KOJIU 3pOCTA€ PiBEHb arpecii B
CYCIIUJIBCTBI, @ TAKOX 3arOCTPIOIOTHCS COIIaTbHO-CKOHOMIUHI TPYIHOIII, 10 MOXYTh
CIIPUSATH HACWJILHUIIbKIN ITOBEIIHIII.

BiitHa B YkpaiHi cnpuuMHMIa 3HaYHE 3POCTAaHHS BUMAIKIB JOMAUIHBOTO
HACWJIbCTBA, IO MIATBEP/KYETHCS YUCICHHUMH JOCTIIHPKCHHSIMH Ta CTaTUCTUYHUMH

nanumu. Hanpuxnan, y 2023 pori KiUIbKICTh 3apEeCTPOBAHMX BUIAJIKIB JOMAIIHBOTO
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HaCWJIbCTBA 3pocia Ha 51% MOpiBHSAHO 3 MOMEpPEAHIM POKOM: 3a Meplll N'Th MICSIIB
2023 poky momiis 3adikcyBana 349 355 Bumaakis, TOA1 SIK 3a aHAJIOTIYHUM riepioxn 2022
poky - 231 244 Bunazaxu [1]. Y 2024 pori 11 TEHASHIIS NMPOAOBKUIACA: 32 MEPIIi TPH
Micsiti 3adikcoBano moHas 30,5 TUCSY BUNAAKIB JOMAIIHBOTO HACUIIBCTBA, 1110 Ha 14,2%
Oinpiie, HiXK 3a ToM camumii mepion 2023 poky [2]. Ha mouarok 2025 poky B YkpaiHi
MPaBOOXOPOHIIMU  Oyno 3adikcoBano 17 756 aaMIHICTpAaTUBHUX MPABOMOPYIICHD,
MOB'SI3aHUX 13 JOMAIIHIM HacuiIbCcTBOM. CTaHOM Ha KiHemb Jjwororo 2025 poky Ha
npodinaktuaHoMy oOmiky B HarionaneHiit momimii Yipainu nepeOysanu 102 161 ocoba,
Kl BUMHUIU JIOMAIIHE HACWUJILCTBO [3]. BumajakiB NpUTSATHEHHS 10 KPUMIHAIBHOI
BIIMOBIAILHOCTI 3HAUHO MEHINE Yy CTarucTuill, momaHii Odicom [eHepanbHOTO
MPOKypopa BKazaHo, 110 3a 2024 pik o06aikoBaHO 2807 KpUMIHAIIBHUX TPaBONOPYIIEHb
3act. 126! KKV, 3 aux 2504 0co6am BpyueHO mino3py, Ta 2385 npoBamkeHb HAPABIECHO
o0 cyay. 3a ciueHb - OepezeHb 2025 poky oOmikoBaHo 711 KpuMiHaIbHUX
npasonopymens 3a cr. 126! KKV, 3 mux 489 ocobGam BpyueHo mimospy, ta 381
MIPOBAKEHHS HAMIPABIICHO 10 cyny [4].

JlaHa cTaTUCTUKa IOB’s3aHa 3 TUM, IO 3 BOEHHI Jii 1ICTOTHO YCKIJIAIHUJIN
cUTyarlito 3 6e3rmekoro B cimeiiHoMy cepenoBuili. IloripmeHHs comianbHO-eKOHOMITHUX
YMOB, TICUXOJIOTIYHUM THUCK, BUMYIIEHE IEPEMIIICHHs, BTpara CTallIbHOCTI Ta
3aroCTPEHHS TPUBOTH CTAIH KIIFOUOBUMU YAHHUKAMHU 3pOCTAHHS BUIIAIKIB HACHIILCTBA B
pOIUHAX.

He3paxaroun Ha iCHyIOYE NPABOBE PETYIIOBAHHS, 3aCTOCYBaHHs cTaTTi 126!
KpuminanbHOTrO KOeKCy YKpainu [5] BCeOmMHO ICHY€E HU3KA MPOOJIeM, M0 YCKIIATHIOIOTh
e(eKTUBHE MPUTATHCHHS BHHHUX JIO BIAMOBIIAJIBHOCTI Ta 3axucT notepriaux. Cepen
HUX:

— CKJIQJIHICTh JOBEACHHS CUCTEMATUYHOCTI (B TOMY YHMCIi, OO0 KUIBKOCTI isIHb,
3B 3Ky KIJIBKOCTI JIISIHb 3 CYCIIJIbHO HEOEe3MEeUHHMHU HACHiIKaMH, BpaxyBaHHS
MONIEPEAHHOTO MPUTITHEHHS 0COOM 10 aIMIHICTPAaTUBHOI BIAMOBIAIBLHOCTI) [6];

— npobseMu 3 TI0Ka3yBaHHAM (0COOIMBO €KOHOMIYHOIO Ta TICUXOJIOTTYHOTO HACUIIb-
CTBA);

271



mpoOnemu kBamiikarlii ( TPYAHOII 3 PO3MEXKYBaHHSIM JIOMAITHHOTO HACHIIHCTBA
Ta IHIIUX KPUMiHAJIBHUX MPABONOPYIIECHb, HAIPUKIIA], HAHECECHHS JIETKHUX TijIec-
HUX YIIKO/KEHb, ITHOPYBaHHS €EKOHOMIYHOTO YH MICUXOJIOTTYHOTO HACHIIBCTBA, aK-

IIEHT JuiIe Ha Gi3uIHOMY) [7].

I[OM&HIH€ HAaCHUJIBCTBO — IC KOMIIJICKCHC COHiaHLHO-HpaBOBG SABHIIC. I[JI}I

e(exTHBHOI OOPOTHOM 3 HUM B KPUMIHAIBHO-TIPABOBIM IIONTMHI HEOOX1THO:

YiTKE 3aKOHOJIaBYEe BU3HAYEHHS CHCTEMAaTUYHOCTI Ta HACHIIJKIB HACUJILCTBA IS
yHidiKalii Cy10BOi MPaKTUKHU (B TOMY YHCIII 3aKOHOAABYE BU3HAYEHHS CUCTEMaTH-
YHOCTI JIOMAIIHHOTO HACUJILCTBA);
npaBuwiIbHa KBamidikailisi Ta pearyBaHHsS Ha BHUMAJKU JIOMAIIHbOTO HACHJIbCTBA
(BCTAHOBJIEHHS YITKUX KPHUTEPIiB PO3MEXKYBaHHSAM JIOMAIIHHOTO HACHIILCTBA (CT.
126! KK) Ta iHIIMX 3110YMHIB, HANPHUKIAJ, HAHECEHHS JIETKMX TiIECHHUX YILIKO-
mxeHb (cT. 125 KK), Ta HepomylieHHsI 3aCTOCYBaHHSI aJMIHICTPAaTUBHOI BiJOBI-
nanpHOCTI (cT. 1732 KYIAII) 3aMicTh KpUMIHAIBHOT 32 HAABHOCTI CKIAmy 310-
YHHY);
ypaxyBaHHs crieliudiKi J0Ka3yBaHHs, HacCaMIepel eKOHOMIYHOTO Ta TICHUXOJIOT14-
HOTO HACUJILCTBA (KOJIM BiICYTHI (pi3uuHI (BUIUMI1) CIIITU HACHJIBCTBA), B TOMY YH-
CJT1 IIUISIXOM CYZIOBO-TICUXOJIOTTYHOI €KCIIEPTH3H);

MOCHUJICHHS CAHKI[IH 1 KOHTPOJIb 32 BUKOHAHHIM OOMEXYBaJIbHUX 3aXO0/I1B, TAKUX

K 3a00pOHHI NpHUIKCcH (B TOMY YHCII IIOCUIICHHS CaHKIiH 3a cT. 390! KK).

OT)KG, IIOAO0JJIaHHA AJOMAIIHbBOTO HACHUJIBCTBA B YMOBAX BIiHM BHMarae

IHTErPOBAHOTO TMIAXOAY, SKUH TIOEJHYE TPABOBY, COIIANbHY, TICUXOJOTIYHY Ta

MPOCBITHULIbKY KOMIOHEHTU. HeoOXiIHUM € yHOCKOHAJIeHHS HOPMaTHUBHO-IPABOBOI

0a3u, pO3BUTOK 1HPPACTPYKTYPH MiATPUMKH TOCTPAKIAINX, TIABUIIICHHS TTpodeciiHol

MIArOTOBKM (haxiBLiB, a TaKOXK (POPMYBaHHS CyCHUIBHOT HETEPIHUMOCTI 10 Oyab-sSKHX

(dbopM J1OMaNTHBOrO HACUJILCTBA. BipoBakeHHs! KOMILIEKCHUX pedopm y chepi mpoTuaii

AOMAITHbOMY HACHUJIbCTBY, BKIIFOYHO 3 BJJOCKOHAJICHHAM KpI/IMiHaJ'IBHOFO 3aKOHOOaBCTBa,

€ HarajgpbHOI TOTPeOO0 3a/Jisd 3a0e3MEUeHHS pPealbHOro 3axUCTy IpaB 1 CBOOOI
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KEDA A. DOMESTIC VIOLENCE: PROBLEMATIC ISSUES IN
THE APPLICATION OF ARTICLE 126' OF THE CRIMINAL CODE OF
UKRAINE IN TODAY’S CONDITIONS.

The problem of bringing perpetrators to criminal responsibility for domestic
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violence is being considered, because in modern realities of life it is necessary to realize
the scale of this threat and seek effective methods of counteraction and prevention,
including by improving legal regulation.

Keywords: domestic violence, systematic nature, evidence, violence, human

rights, victim, perpetrator.

HPOBJEMMHA 3ACTOCYBAHHA 3AXO/IB BUXOBHOI'O XAPAKTEPY 10
HEIOBHOJIITHIX TA IX AKTYAJIBHICTH

JI.I. Maako

HaykoBuii kepiBHUK: J0LEHT, K.;0.H. O.I. Cacko

Anotamisi: I[IpoaHanizoBaHO 3aCTOCYBaHHS 3aXOJliB BHUXOBHOTO XapakTepy,

nependoauyeHux KpuMiHAIBbHUM KOJEKCOM YKpaiHM Ta BHUKIQJACHO JIyMKY IIO/0

e(DEeKTUBHOCTI KOKHOTO 3 METOMIB Ta iX 3aCTOCYBaHHS, SK CIOCIO 3BUIBHEHHS
HETOBHOJITHIX BiJl KpUMIHAJIBHOI BIJOBIAIHOCTI.

KiawuoBi cigoBa: 3axold BHUXOBHOTO XapaKTepy, HEMOBHOJITHSI oco0a,

aKTyaJbHICTh, €(PEKTUBHICTh, 3aCTEPEIKCHHS, OOMEKEHHS, HAIVIA], HaBUYAJIbHO-BUXOBHI

YCTaHOBH.

Ha chorogHimHii JeHb npoOiieMa BUMHEHHS KPUMIHAJIBHUX MPaBOMOPYILIEHb
HETMOBHOJIITHIMHM HE 3HUKA€E 1 MEXaH13M MOOYIOBH MOKapaHHsS Ta BUXOBAHHS 31 CTOPOHU
Jiep’aBu TOBUHEH BIJANOBIAATH BIKOBUM HOPMaM HEMOBHOJNITHBOIO, 3BaKAaIOUM Ha
COLIIAIbHUI Ta TICUXOJOTIYHUI pIBEHb OCOOM, sIKa BUMHWJIA KpPUMIHAJIbHE
MPaBOTIOPYIICHHSA. Y CBITI TEXHOJOTIYHUX BIJKPUTTIB Ta JOCTYMy A0 OyIb-sKOi
iH(dopmarii Ta i MBUIKOMY MOIIMPEHHIO, TOPYIIEHHS! KPUMIHAJIBHOTO 3aKOHO/IaBCTBA
3pocTae, aJiKe B MJIITKOBOMY Billi 0COOM HE 3aBXK/IU 3[aTHI BiA(IIBTPYyBaTH MPABUIIbHY
iH(pOopMaIlito Ta HE PO3yMIIOTh JIO KIHIIS HACTIKA CBOiX MPOTUIIPABHUX JIIH.

OaHMUM 13 KIIFOYOBUX MEXaHI3MIB pearyBaHHs Ha MPaBOMOPYILIEHHS 3 OOKY JITel €
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3aCTOCYBaHHs 3aX0/[IB BUXOBHOTO XapakTepy. Taki 3aX0y CIpsSMOBaHI HE Ha MOKapaHHS,
a Ha TIEpPEeBUXOBAHHS, pecoIliaii3alil0 Ta CTBOPEHHS YMOB JJii TIOBEPHEHHS
HEMOBHOMITHBOTO JO MpaBoMipHOi moBeAiHKU. OjHaK, MpakTUKa iX 3aCTOCYBaHHS
CTUKAETHCA 3 HHM3KOIO MpOOJieM K IPaBOBOTO, TaK 1 OPraHi3allifHOTO XapakTepy.
HemoBHOMTHI 0CO0M 3aX0y BHXOBHOTO XapaKTepy 3a3BHUYall CIPUUMAIOTH SIK JIMIIE
MOKapaHHs 31 CTOPOHU JCP)KaBH Ta HE Tepen0avaroTh Y IbOMY ITePEBUXOBAHHS.

BignoBimno g0 4. 1-2, ct. 105 KK VYkpainu, HENOBHOMITHIA, SIKMM BYMHUB
KpUMIHATBHUM TPOCTYNOK ab0 HETSHKKUM 3JI04MH, MOXKe OyTH 3BUTBHEHHUI CyIOM BiX
MoKapaHHs, SKIO Oylae BU3HAHO, IO BHACIIIOK HIMPOTO PO3KAsSHHSA Ta MOAAJIBIIOL
0e3710raHHOI TOBEAIHKA BIH Ha MOMEHT IIOCTaHOBIICHHS BHUPOKY HE NOTpedye
3aCTOCYBaHHSI TMOKapaHHs. Y IIbOMY pa3l CyJ 3aCTOCOBY€ JO HEMOBHOJITHBOTO TaKl
MIPUMYCOBI 3aX0J/Id BUXOBHOTO XapaKTepy:

1) 3acTepexeHHs;

2) oOMEXEHHS JO3BULISA 1 BCTAHOBJICHHS OCOOJHMBHUX BHUMOT 10 ITOBEIIHKH
HETMOBHOJIITHHOTO;

3) nepenaya HEMOBHOJIITHLOTO M1/l HAMIsA OAaTbKIB YU 0C10, SIK1 iX 3aMiHSIOTh, YU
IT1JT HAarJIST TIEIaroriyHoro abo TPYAOBOTO KOJICKTHURY 3a HOTO 3roj1010, a TAKOXK OKPEMHX
IpOMaJIsTH Ha IXHE TPOXaHHS;

4) NMOKJIaJICHHS] Ha HEMTOBHOJITHBOTO, SIKUM JOCAT M'ITHAILSITUPIYHOTO BIKY 1 Ma€
MaifHO, KOIlTH a60 3apo0iTOK, 000B'I3KY BiIIIKOTYBaHHS 3aN0IITHUX MAaHHOBHX 30UTKIB;

5) HampaBIeHHS HEMOBHOJITHBOTO JI0 CITEIiaJIbHOT HABYAJIbHO-BUXOBHOI YCTAHOBH
JUIS TITEeH 1 MIJIITKIB 10 MOro BUIIPABIICHHS, ajieé Ha CTPOK, IO HE MEPEBHUIIYE TPHOX
POKiB. YMOBH nepeOyBaHHsI B IIMX yCTAHOBAX HEMOBHOJITHIX Ta MOPSAOK 1X 3aJUIICHHS
BU3HAYAKOTHCS 3aKOHOM| 1 ].

3axomu BUXOBHOTO xapaktepy, 3rigHo 13 cT. 105 KK Vkpainu, BaxkmuBuit
IHCTPYMEHT Y KpUMIiHAJIbHOMY MpaBi, OCKIIbKA BOHH J03BOJISIIOTh YHUKHYTH KapajibHOI
IOCTHIIIT ¥ JJaTM HENMOBHOJITHBOMY IIIAHC Ha BullpaBieHHs. [Ipore, aHami3yroun KoXeH
3axiJl BUXOBHOTO XapaKTepy, MOJKHA JIIATA BUCHOBKY, III0 BOHU MAlOTh SIK HETaTUBHUIA,

TaK 1 MO3UTUBHUH BIINIMB, 3BaKarO4M Ha METOJHKY 3aCTOCYBAHHI SaXO)IiB ACPKaBHUMHU
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opraHamMu Ta yMOBaMH iX BUKOHAHHSI.

3acTepeKeHHs € «M’SIKMM 3aX0JI0M» BILIUBY, 110 HECE MepeayciM NpodilakTUIHe
3HAYEHHS 1 MOJIATAE B PO3'ICHEHHI HETIOBHOJITHROMY HACTIAKIB IIKIATUBOCTI HOTO Mii.
Bin Moxe OyTu Ai€BUM 3a YMOBH OJHOPA30BOTO IMPABOMOPYIIECHHS, BOJHOYAC, MOTO
e(eKTUBHICTh OOMEKEHA, akKe HE 3IIHCHIOETHCS TOJaNbIa MATPUMKA Ta Harsia. B
3aKOHOAABCTBI HE TepeadayeHo Mepemniky Al Cyay Mpu 3aCTOCYBaHHI 3aCTEpPEKECHHSA
11010 HETTOBHOJIITHBOI 0COOHU, aJ’kKe IOHeCEHH 1H(OopMaIIii 010 MOXKJIUBUX HACTIIKIB
Py BYMHEHHI KPUMIHAJIBHUX MPABOMOPYIIEHb, Ma€ OyTH TpuBaIui mepion. ToOTo
3airy4eHHs ¢axiBiiB (IICUXOJOTIB a00 menaroriB), siki O BUSBUIM MPUUYUHY CKOEHOTO
MPaBOMOPYIICHHS Ta 3aM001TIM BUNHEHHIO HOBHX.

OOMeXeHHS JTO3BULISA Ta BCTAHOBIICHHS OCOOJIMBHX BHMOT 10 MOBemiHKH. llei
3axijJ nepeadayae CTBOPEHHS YMOB, 3a SIKMX JIMTHHA YHUKA€ IIKIJJIMBOTO OTOYCHHS,
MPOTE€ MOro 3aCTOCYBaHHS MOTPeOye MOCTIHHOIO HAMISAy 3 OOKY COLIAJIBHUX CITYXO,
pecypcu gkux 4dacto oomexenl. BinmosinHo a0 4. 3 cr. 105 KK Vkpainu, cyn y
KO)KHOMY BHIAJIKy BCTAHOBJIIOE€ KOHKPETHUN CTPOK, MPOTATOM SIKOTO OpPTaHd, IO
3MIMCHIOIOTh KOHTPOJIb Ta HaMIsAA 3a TOBEIIHKOIO HEMOBHOJITHHOIO, MOBUHHI
pea'siBIATH  OCOOJMMBI BUMOTH IMOMO HeEi, a HEMOBHOJITHIM 3000B'3aHUN  iX
JOTPUMYBATH. 3 ypaxyBaHHSAM JaHUX PO 0COOy HEMOBHOJITHBOTO Ta XapakKTepy
BUYMHEHOTO HUM 3JIOUMHY YM CyCHUIBHO HEOE3MEeYHOro JISHHS, Cy[ BU3HAYa€, Kl BUIU
JO3BULIS Cifi OOMEXKHTH, a sIKi - 3a00pOHUTH a0 sIKi OOOB'SI3KM TOKJIACTH Ha
HEIMOBHOJIITHBOTO 1 HA IKUHM caMe CTpOK. TpUBaIliCTh OCTAHHBOTO Ma€ OyTH J1OCTATHHOIO
JUIS. BUNPABJICHHS HEMOBHOMTHHOTO. Ha mpakTuili oOMEXeHHS TO3BUUIS YM  1HIII
0COOJIMBI BUMOTH MIOJ0 TMOBEIIHKM HEMOBHOJIITHHOTO MOXYTh BCTAHOBIIFOBATHCS HA
JEKUIbKA MICSIIB, 110 MOB'SI3aHO, HAMPUKIIAJ, 13 HEOOX1JHICTIO MPOUTH KYpC JTIKYyBaHHS
Bl QJKOTONI3My, HapKOMaHii, TOKCHKOMaHii, TO30yTUCSA IHIIUX IIKIJJIUBUX JJIS
3I0pOB'sl 3BUYOK 200 3aKIHYMTH HABYAHHS B ILKOJI, OJepKarh MpoQeciiiHi HaBUYKU
Ta MpaneBjamTyBaTics (1HOI - 1 Ha MeBHUM mepio miciis 1boro)[2].

[lepenaya HEMOBHOMITHROTO T HADIAA OaThKiB a00 1HIIUX OCIO MOXKE CIIPUATH

BIJIHOBJIEHHIO CIMEHWHUX 3B’S3KIB, NpoTe Yy OaraThbOX BHMAJKaxX caMmMe CciMeiiHe
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CepEIOBUIIE € JKEPETIOM HEraTUBHOI IMOBEIIHKH, 1110 HIBEIIOE€ BUXOBHUHN €(eKT. 3riIHO
13 CIMEHTHUM 3aKOHOJIABCTBOM Ha OaTbKIB 4M 0Ci0, IO iX 3aMIHIOIOTH BXKE ITOKJIAJCHO
000B’sI30K 3/1MCHIOBATH JOTIISA] 1 BUXOBaHHA CBOiX niTeil. [lepenaya HEMOBHOMITHHOTO
mij Harsag OaThKiB, SK TMPUMYCOBUM 3axiJi BHUXOBHOIO XapakTepy, BHUIAETHCS
HE/IOIIBHOI0, OCKUIBKH 31 3aKIHUYEHHSIM CTPOKY 3aCTOCYBaHHS I[bOTO 3aXOdy OaThbKu
HE M030aBIAIOThCSI 000B’SI3KY 3M1MCHIOBATH KOHTPOJb Ta HAIVIAJ 32 CBOIMH JITbMH|3,
c.176]. Ha mammry nyMKy e 3axij € HaliOUIbI1 HeeheKTUBHHUM, aj[Ke He BC1 0aThKH 3/1aTH1
JOHECTH LIKIJTUBICTh MPOTUIIPABHUX BUMHKIB HEMOBHOMITHIX Ta iX HacaiakiB. Tomy, Ham
BHUJIAETHCS JTOPEYHUM Oys10 O 3MIHUTH IIeH 3aXiJ BUXOBHOTO XapakTepy Ha 000B’SI3KOBE
peryispHe BiJIBIyBaHHS TICHXOJOTa, SIKMM Ou 3aiiMaBcs y cdepl caMe BUYMHEHHS
KPUMIHAJIBHUX TTPABOMOPYIIEHb HEMOBHOJITHIX.

BigmkoayBanus waiiHOBUX 30uTKiB. [lokmageHHss OOOB'SI3Ky BIiJIIIKOIYBaTH
3amMojisiHi MalHOBI 30MTKH K MPUMYCOBHI 3axiJl BHXOBHOIO XapaKTepy MOXHa
3aCTOCOBYBAaTH JIMIIE JO HEMOBHOJITHBOTO, SIKMM mocsr 15 pokiB, mae MaifHO uu
KOIIITH, IO € HOTo BIACHICTIO, ab0 caMOCTIHHO Ofep)Ky€ 3apo0iTOK (3apoOiTHY TUIaTY,
ctunenito Touo)[2]. e nocuTh epeKTUBHUIM METOJ BIUIUBY Ha HETIOBHOJITHBOTO, a/IKe
el 3ax1]] BUXOBHOTO Xapakrepy (GopMye B HEOBHOJITHBOTO MOYYTTS BiJMTOBITATLHOCTI
3a CBOI BUYMHKH, 3 SIKHMH BIH TIOBHHEH CIIPaBUTHCSA CaM. BTpauaroum caMOCTiIHHO
3apOo0JICHHI KOINTH, MPUXOAWTH YCBIJIOMJICHHS HETaTMBHUX HACHIIKIB Ta OaXaHHs
YHUKHEHHSI TAKOTO JOCBIy Y MailOyTHHOMY.

HaiicyBopimmM 3axomoM, Ha Hamly IyMKY, € HampaBlIeHHS O CIemialbHOI
HABYAJIbHO-BUXOBHOI YCTAaHOBH, OCKIJIBKM HOTO €(GEKTHBHICTh 3aJCKHUTh BIJ PIBHS
M1TOTOBKY MIEPCOHAITY, MaTepiaibHOi 0a3u Ta METOAMK BUXOBHOTO BILTUBY. [lepeBaramu
€ CHCTeMAaTUYHHUH TMEJaroriYHUi Ta TICUXOJOTIYHUN BIUIMB: BUXOBAHIII OTPUMYIOTh
JOCTYIl 10 HaBYaHHS, MpodopieHTAIlli, ICUXOKOPEKIIIHOI JOMOMOTH, IO TO3BOJISIE
MIJUTITKY 130JI0BATUCS 10 JIECTPYKTUBHOIO COLIAJILHOTO OTO4YeHHs. BogHouac, icHye
PU3HUK BTOPUHHOI KpUMIiHAJI3allii 1Mi/1 BIUIMBOM OTOYEHHS B TAKUX 3aKJIaJlax.

Bracniiok icHyBaHHSI TIPOTajH B 3aKOHOAABCTBI, MIOJO0 YITKOTO 3aCTOCYBaHHS

3aXO/[iB, T4 BCE K TaKH MOKJIAJEHHS BUXOBHOI, a HE KapajbHOI (YHKIIi Ha MPUMYCOBI
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3aXOM BHUXOBHOTO XapaKTepy CTa€ akTyaJlbHUM MUTaHHA WIOAO BIJOKPEMIICHHS
OKPEMOTO BHUJYy IOPUIUYHOI BiJMOBIIaJIbHOCTI- IOBEHAJIbHOI B paMKaX IOBEHAJIBHOIO
nmpaBa abo0 K PO3LUIUPEHHS AII0UOTO 3aKOHOAABCTBA HOPMAaMHU, SIKi O peryntoBaTé OLIbII
JI€TaIbHO 3aCTOCYBAaHHS MPUMYCOBHX 3aXO0J11B BUXOBHOTO XapakTepy. 30Kpema, Ha TyMKY,
A.XeryHoBoi, nopeunM € BUJUICHHS IOBEHAJBHOTO IpaBa, 30KpeMa FOBEHAIBHOI
BIJIMOBIIATLHOCTI 3711 TOTO, MO0 BPETYJIIOBAaTH BCl HEOOXITHI AaCIEKTH 331l
MO3UTUBHOTO PE3YyJIbTaTy 3aCTOCYBAaHHS MPUMYCOBHUX 3aXOJ[iB BUXOBHOTO XapakTepy Ta
MeTi KapalbHY ¢yHKI0. J[aHe nmutaHHsS NoTpeOdye IMIBUIKOTO BHUPIIIECHHS, OCKUIBKU
HETOBHOJIITHS 0c00a € YaCTUHOIO HAIIIOTO CYCIUIBLCTBA U 38171 MPOTU/IIT Ta 3MEHIIICHHS
KUTbKICHOTO TIOKa3HUKA 3JIOYMHHOCTI B JIEp>KaBl HEOOX1THO 3BepTaTu OUIbIlEe yBaru Ha
MOJIOZIE TIOKOJNIHHS, AK€ € MaiOyTHIM Haioi Jep)kaBM Ta BYACHO pearyBaTh Ha
MPOTHUIIPaBHI ix aii.[4, c.129].

Otxe, 3acTOCYBaHHS 3aXOAIB BHXOBHOTO XapakTepy 10 HEMOBHOJITHIX €
€(hEeKTUBHOIO aJbTEPHATUBOIO MOKAPAHHIO JIMIIIE 32 YMOBH KOMILJIEKCHOTO MiAXOMY, IO
BKJIIOYA€ TPaBOBi, COIiajbHI Ta TCHUXOJOTIYHI KOMIOHEHTH. TakuM YWHOM, 3aXO1u
BUXOBHOTO XapaKTepy MaloTh 3HAYHHUI MOTEHIal Y cdepl IOBEHAIBHOT IOCTHIIT, OTHAK
MOTPeOyIOTh YIOCKOHANEHHS SK Yy 3aKOHOJABYOMY, TAK i y TPAKTHYHOMY acHekTax. Ix
e(eKTMBHE 3aCTOCYBaHHS 3/JaTHE 3HU3UTH PIBEHb BYMHEHHS KPUMIHATBHUX
IIPaBOIIOPYIIEHb Cepe/l HeITOBHOITHIX, a/Ke YITKO MIPOMMCAHUM MOPSAI0K 3aCTOCYBaHHS
3aXO/[iB BUXOBHOTO XapaKTepy y 3aKOHOMABCTBI 3 3alyYCHHSM BIUIMBY JCpPKABHUX
opraHiB Ta IHMUX (PaxiBI[iB JOMOMOXE IMOKPAIIUTH CIPUHAHATTS Ta YCBIIIOMJICHHS
3aBIaHUX MPOTUINIPABHUX J1{, Ta 3HU3UTH OAKAHHS 10 BUNHEHHSI HETIOBHOIITHIM HOBUX

KPUMIHAJIBHUX MTPaBOMOPYILIEHb.
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MPABOBI BUKJIUKH Y C®EPI IPOTUIII JOMAIIIHOMY
HACHUJIBCTBY

. 1. YepeBko
HayxoBwii kepiBHUK: K.10.H., 1011. O. I. Cacko
AHotanisa. [IpoaHanmizoBaHO aKTyallbHICTh MpPOOJEMH Ta OCHOBHI IPaBOBI
BUKJIMKH Y cepl IPOTHUIIi IOMAITHEOMY HACHIJIBCTBY, 30KpeMa MpoosieMu KBatidikarii
JOMAIIHHOTO HACHJIBCTBA, BIICYTHICTh €PEKTUBHUX MEXaHI3MIB 3aXUCTy MOTEPILINX Ta
HEJOCTaTHs MPaBOBa IiITOTOBKA MPABOOXOPOHINB 1 CyAiB. Bu3HaueHO BaXKJIMUBICTh
TEHJIEPHOTO MiAX0Ay B OOpOTHOI 3 HACHIBCTBOM 1 HEOOXIJHICTh pedopMyBaHHS
KPUMIHATBHO-TIPABOBOT CHCTEMHU JIs 3a0€3MEUYCHHS HaJeKHOTO 3aXHUCTy XKEPTB Ta
MOKapaHHs KPUBJIHUKIB. 3alpONOHOBAHO 3MIHM B KPUMIHAJILHOMY TMPOIECI, a TaKOXK
BJIOCKOHAJICHHS CHCTEMHU IPaBO3aCTOCYBaHHS Ta IIJIBUIICHHS IMPaBOBOi 0013HAHOCTI
cepes HaceleHHS.
KirouoBi cjioBa: jomaiiHe HACUILCTBO, IPABO3aCTOCYBaHHS, KpPUMIHAJbHA
BIJINOBIJIAJIbHICTD, 3aXUCT MOTEPIUINX, JOCYI0BE PO3CIIyBaHH:, KBaTi(IKaLlisl 3JI04YHHY,

MPaBOB1 BUKJIMKH, TIPOTHUIS.

[IpoGnema 1OMAIIHBOTO HACUJIBCTBA € OJIHIEIO 3 HAMaKTyaJbHIIIUX Y Cy4YaCHOMY
CYCIIJIbCTB1, OCKUIBKM BOHO Ma€ CEpHO3HI COIliabHI1, ICUXOJIOTIYHI Ta MTPaBOB1 HACHIIKU
u1s motepnuiux. B Ykpaini 1omaiine HaCUILCTBO 3AJIUIIAETHCS OHIEI0 3 HANOIBIINX
mpo0JieM, 3 SKUMHU CTUKAETHCA MTPaBOBa CUCTEMa, JIEpP>KaBHI OPraHH, a TAKOK TPOMaJIChK1
oprasiszaiiii, 1110 3aiiMalOThCS 3aXUCTOM IpaB JoAnHU. He3Barkaroun Ha MPUUHSTTS HU3KH
HOPMAaTUBHUX aKTIB, CIPSIMOBAHUX Ha OOpOTHOY 3 HACHUIIBLCTBOM Y CIM'i, €EKTUBHICTh
iXHBOTO 3aCTOCYBaHHS BCE I11€ BUKJIMKA€E CEPHO3HI CyMHIBH.

3pocraroduii piB€Hb HACUJIBLCTBA B CIM’1, SIK CBIIYUTH CTATUCTHUKA, HE TUILKU HE
3MEHIIYEThCS, ajie i HabyBae HOBUX (pOpM, 30KpeMa IMCUXOJIOTTYHOTO HACUJIbCTBA, SIKE €
BaXKHM JIJ1s1 KBasi(ikariii 1 mokasyBaHHs. L{e € cyTTeBUM MpaBOBUM BUKIIMKOM, OCKUIBKH

HE BCl BUJY HACUJILCTBA MOXKYTh OyTHU NPaBUJILHO KBai(piKOBaHI 1 IOBEJEHI B CYi, 110
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CTBOPIOE CEpHO3HI MPOTAIMHU Y MPABO3aCTOCYBaHHI.

AKTYaJIbHICTb 111€1 MPOOJIEMH IiBUIIYETHCS TAKOXK Yepe3 IeHAEPHI CTEPEOTUITH B
CYCIIJIBCTBI, SIKI YaCTO CTAaIOTh OCHOBOIO ISl BUHUKHEHHS HACHJIBCTBA B CiM'i, 1 uepe3
HEJ0CTaTHIA PiBEHb MPABOBOI 0013HAHOCTI HACEJICHHS IIO/0 CBOIX MpaB Ta MEXaHI3MiB
3axucty. OKkpiM TOTO, B YKpaiHi I1e He CTBOPEHO TOCTAaTHLO €(DEKTUBHUX MEXaHI3MIB JIJIS
IIBUJKOTO pearyBaHHS Ha BHIAJKH JOMAIIHBOTO HACWIBCTBA, 30KpeMa IS
3a0€3IeUeHHs TEPMIHOBUX 3aXOJlIB 3aXWUCTYy IOTEPHIIUX 1 pealbHOro TMOKapaHHs
KpuBAHMKIB. Ha Hamry JgyMKy, OCHOBHOIO TPOOJIEMOI0O € TaKOX HEJOCTAaTHE
MPaBO3aCTOCYBAHHS 1 BIACYTHICTh HAJEXKHOI B3a€MOJIi MDK PI3HUMU JEp’KaBHUMHU
opraHamu.

OnavH 13 HaAMOUTPIIMX BUKIIMKIB Y KPUMIHAJIBHO-NIPABOBINA cdepi — 1e mpodiema
kBajidikaiii JOMaITHLOTO HACHILCTBA. 3TIHO 3 CT. 126-1 KpuMiHAIBHOTO KOAEKCY
VYkpainu [ 1], momManiHe HaCUJILCTBO BU3HAYAETHCS SIK HACUIIBCTBO B CIM 1, sIKE miepeidadae
3acTOCYBaHHs (DI3UYHOI CHJIM, MOTPO3U ab0 MCUXOJOTiYHUM TUCK. OJIHAaK, Ha HaIly
JYMKY, ICHY€ BeJIMKa Mpo0siema 3 mpaBUIbHOI0 KBaTi(iKAIlIEI0 TAKUX A1, 0COOIMBO KON
HAaCHUJILCTBO HOCHTHh HEMPSIMHUM a00 TICUXOJIOTIYHHN XapaKTep.

Hanpuknazn, y BUmaaky, Koy MOTepIijia 0coda CTpaXkaae BiJ MCHUXOJOTITYHOTO
HAaCHJIbCTBA, 30KpeMa BiJl CHUCTEMATHYHOTO NPHHIKCHHS a00 MOpajJbHOTO THCKY,
MPABOOXOPOHIIl YacCTO HE HAJAIOTh I[bOMY HAJIEKHOI OI[IHKM. BHacmigoK IhOTO Taki
BUIMAJIKM YacTO HE MOTPAIUBIIOTh J0 KPUMIHAJIBHUX CIpaB, a KBaTi(iKyIOTbCS SIK
aJMIHICTpaTUBHI MPABONOPYILIECHHS, IO HE 3a0e3Meuye HaJeKHOTO 3aXUCTY NOTEPIIUM.
BBakaemo, 110 11€ € Cepiio3HOI0 MPOOIEMOI0, a/Ke TICUXOJIOTTYHE HACUIIBCTBO MOXKE
MaTH HE MEHIIIE PyWHIBHUH BIUIMB HA MCUXIKY MOCTPAXKIAIHX, HIK (DI3UYHE HACHIIBCTBO.

Kpim npobnemu kBamidikailii, B YKpaiHi Takox iCHY€ mpoOiemMa HEeBU3HAUYEHOCTI
MIPU 3aCTOCYBaHHI KPUMIHAJIHHOTO 3aKOHOAABCTBA MO0 JOMAITHHROTO HACHJIBCTBA. SIK
MOKa3ye MpaKTHKa, TPAaBOOXOPOHIIl Ta CY/JII YaCTO HE MalOTh YITKO1 CTpaTerii y po3mis/ii
Takux chpaB. Ha Hamy AyMmKy, OJHIEI0 3 OCHOBHHMX NPHUYHMH IIBOTO € BIJICYTHICTH
HaJIS)KHOI MPaBOBOI MIJATOTOBKHU 1 PO3YMIHHS CHENU(IKA TaKUX 3J0YHHIB, 30KpeMa y

KOHTEKCTI TeHACPHO 3YMOBIICHUX KpI/IMiHaHBHI/IX ITPaBOIIOPYIICHD.
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Ha »anp, reHIepHUil acreKkT BiJIrpae KJIOYOBY PoOJib y MpoOJieMi JOMAaIIHbOTO
HacuWIbCTBA. OCHOBHUMH >KE€PTBAMU 1IbOTO SIBUINA € >KIHKK Ta JIITH, 10 CBIIYUTH PO
IMOOKY HEPIBHICTh y CIMEHHUX BITHOCHHAX. 3aKpIIIeHl B CyCHUIbCTBI CTEPEOTHUIIN Ta
COITIOKYJIBTYPHI YSIBJICHHS ITPO POJI1 YOJIOBIKIB 1 3KIHOK YacCTO CIPUSAIOThH IK BAHUKHEHHIO,
TaK 1 MATPUMAHHIO 1HOTO sBUIA [2]. Ha Hamy mymKy, 71 TTOIOJIAHHS X MPOOIeM
BOXJIMBO peopMyBaTH MiAXiJ A0 BUXOBAHHS Ta OCBITH, MMOYMHAIOYHU 3 JUTSYOTO BIKY,
NOPUILEIUTIOIYM  MPUHIMUIIA  PIBHOCTI Ta B3aeMoroBard. JIOUUIBHHM € TakKoxX
BIIPOBAKCHHS CIIEIIaIbHUX KypciB a00 3aHATH y IIKOJIAX, CIIPSIMOBAHUX HAa PO3BUTOK
E€MOIIIMHOTO 1HTEJIEKTY Ta HAaBUYOK HEHACHJIBHUIIBKOI KOMYHIKAIIii.

JlocynoBe po3ciilyBaHHS — 11€ KpUTUYHUHN €Tal Yy KpUMIHAJIBHOMY MPOIEC], IO
J03BOJIsIE 200 3aIyCTUTH MEXaHi3M MpaBOCYAs, a00 MPHU3BECTH JO HOr0 3yNMHHKH.
BBakaemo, mo mpobiemMa Ha IbOMY €Taml MOJsIrae B HEIOCTaTHROMY BpaxyBaHHI
MICUXOJIOTIYHOTO CTaHy MoTepmniiux. barato »epTB JOMAalIHHOTO HACHIBCTBA OOSTHCS
BHUCTYIIaTH IIPOTH CBOIX KPHUBIHUKIB, 00 BOHU (DIHAHCOBO 3aJI€XKHI B/l HUX a00 OOSIThCS
MMOJAJIBIINX HACIIIKIB.

VY Takux BHMaaKax MPAaBOOXOPOHI YAaCTO CTUKAKOTHCSA 3 THM, IO MOTEPHLIl HE
MOXXYTh HaJaTH YITKHX JI0Ka3iB ab0 BiAMOBISIOTHCS CITiBIIpaloBaTu. lle 3HOBY
MIJKPECIIO€ HEOOX1IHICTh CTBOPEHHSI OKPEMUX MEXaHI3MIB ISl pOOOTH 3 MOTEPIIIUMU
BiJl JIOMAIIHROTO HACHJIbCTBA, 30KpEeMa IIJITXOM BBEICHHS B KPUMIHAJIBHUN TMPOIIEC
CHeIiaJbHUX TCUXOJIOTIB, SIKi 0 MO 3a0e3nmednTu OUTbIl 00’ €KTUBHE CHPUUHSTTS
(aKTiB 1 JOMOMOTTH OCTPAKIATIUM OTPUMATH HAJIECKHUN 3aXHUCT.

Opniero 3 HaWOLIBIIMX MPOOJIEM € TaKOXK HEHAJIEKHE 3aCTOCYBaHHS TEPMIHOBHX
3axofiB 3axucty. Lle, Ha Hamry gyMKy, HailOIbIIa TpodiemMa B KpUMIHAILHOMY IPOIIEC,
KOJIM TOTEpIii NOTpeOytoTh HETaHOTO 3aXHCTy, aje 3a00pOHHI MPUIKUCKU abo He
BHUJIAIOTHCS, a00 K BHUKOHYIOTBCS 13 3aTpUMKOIO. BBakaemo, mo mis e(exTuBHOT
00pOTHOM 3 JIOMAIIIHIM HACWJIHLCTBOM HEOOX1HO 3pOOUTH TakKi 3aXOAu aBTOMAaTUYHHUMH,
1100 BOHU 3aCTOCOBYBAJIMCS 0€3 3aiBUX MPOLEAYPHUX 3aTPUMOK.

3 1HII0TO OOKY, 4aCTO MM OAYMMO, K y Cylax CIIpaBH MO JOMAIIHbOMY HACHIIbCTBY

JIOBI0O HE OTPUMYIOTh HAJIEKHOI YBaru, 1 3aTACYE€ThCS MPOLEC BUHECEHHS BHUPOKIB.
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[Ipobnema mossirae TakoXX y TOMY, IO CYIM HEIOCTaTHhO O0I3HAHI 3 yciMa acleKTaMu
TaKuX CIpaB, 30KpeMa 3 TCUXOJIOTTYHUMH HACHiJIKaMH JJisi nmoTtepnuiux. Jns Hac ue
BKa3y€ Ha HEOOXIAHICTh PO3BUTKY CIICIiaII30BaHUX CYJOBUX OpTaHiB a00 MiABUIICHHS
KBaTiiKaIi CyIiB y IUX MATaHHSX.

Ha namry mymky, st eeKTUuBHOT 60pOTHOM 3 TOMAITHIM HACUIBLCTBOM HEOOX1THO
MepII 3a BCE BIPOBAIUTH UITKIII MEXaHI3MH IPABO3aCTOCYBaHHS, 30KpeMa IIOI0
KkBamidikaili JOMalIHbOTO HACUJILCTBA Ta IOKApaHHS KPUBIHMKIB. BaXJIHMBO Takoxk
3MIHUTH MAXOAW 10 JOCYAOBOTO PO3CIITYBaHHS Ta CYJIOBOTO TPOIECY, CTBOPHUBIIH
creriagizoBaHi KOMaHIU JIsl pO3CIiyBaHHS TAKUX CIIPAB.

OnHuM 13 BaXJIMBUX KPOKIB € TaKOX IMIJBUIICHHS MPaBOBOi 0013HAHOCTI
HACeJICHHS 1 IPaBOOXOPOHIIIB, 1110 JT03BOJUTH BUSABIISATH JOMAITHE HACHIIHCTBO Ha PaHHIX
eTanax. BBe/eHHs HaIllOHAILHOT CUCTEMH MOHITOPUHTY CIIPaB JIOMAIIHHOTO HACKIIbCTBA,
Ha Hally JAyMKY, JIONOMOXKE 3MEHIIWTH KUIBKICTh BHUMNAJKIB, KOJM MOTEPIHiIi
3aITUIIAIOTHCS 0€3 HAIEKHOTO 3aXHUCTY.

Otxe, mpoOiieMd KPUMIHAIBLHOTO IPaBO3aCTOCYBaHHS B cdepl TOMAIIHbOTO
HAaCWJIbCTBA B YKpaiHl € 0araTorpaHHUMH 1 NOTPeOyIOTh CUCTEMHUX 3MiH. KBamidikamis
3JI0YMHIB, HEE(PEKTUBHICTh JOCYIOBOTO PO3CIiAYBaHHS, BIJICYTHICTh YITKOI CYIOBOI
MPAKTUKHU Ta HEIOCKOHAIICTh MEXaH13MIB 3aXUCTYy — BCE 1€ CTBOPIOE CEPHO3HI MTPaBOBI
BUKIMKWA. Ha Hamry mymky, nis 3a0e3leueHHS HAJICKHOTO 3aXHUCTy IMOTEPIUIAX 1
MOKapaHHs  KPUBIHUKIB  HEOOXITHO  3AIMCHUTH  KOMIUIEKCHE  pedopMyBaHHS
KPUMIHAJIBHOI 1 KPUMIHAJBHO-MPOLECYaIbHOI CUCTEMHU 3 aKLEHTOM Ha CHellaji3aliio
MIPaBOOXOPOHIIIB, CYAJIB Ta BIPOBAHKCHHS €()EKTUBHUX MEXaHI3MIB 3aXHUCTy

MOTEPILITUX.

CnmcoK BUKOPHUCTAHUX JKepeJI
1. Cacko O.I. [IpaBoBI Ta €THUYHI aCHIEKTH MPOTHUIIT TOMAITHBOMY HAaCUJILCTBY. [lpa-
8061 BUKIUKU cyYacHocmi. 3axucm ma peanizayis. 2023. EnexktpoHHuil pecypc. Pe-
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CHEREVKO D. LEGAL CHALLENGES IN THE FIELD OF
COMBATING DOMESTIC VIOLENCE
The relevance of the problem and the main legal challenges in the field of
combating domestic violence are analyzed, in particular the problems of qualifying
domestic violence, the lack of effective mechanisms for protecting victims and
insufficient legal training of law enforcement officers and judges. The importance of a
gender approach in combating violence and the need to reform the criminal law system
to ensure proper protection of victims and punishment of offenders are determined.
Changes in the criminal process are proposed, as well as improving the law enforcement
system and increasing legal awareness among the population.
Keywords: domestic violence, law enforcement, criminal liability, protection of

victims, pre-trial investigation, qualification of a crime, legal challenges, counteraction.
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MOTHUB KPUMIHAJIBHOTI'O ITPABOITIOPYIIEHHS AK EJIEMEHT
CYB’EKTUBHOI CTOPOHMU: TPOBJIEMU JOKA3YBAHHSI

I. B. I'peuymikin

HayxkoBuii kepiBHUK: K.10.H., g011. O. I. Cacko

AHoTanisi. Po3misHYyTO CyTHICTP MOTHBY SIK €JIEMEHTY CyO’€KTHBHOI CTOPOHH

CKJIaJly KpPUMIHAJIBHOTO TIPABOMOPYLIEHHS B KPUMIHAJIBHOMY IIpaBl, a TaKOX

30CEepEeHKCHO yBary Ha TPYIHOIIAX TOKAa3yBaHHS IIHOTO €JIEMEHTY Y KPUMIHATBHOMY

MpPOBaPKEHH1. BHCIIOBIIEHO BJIACHI MO3MINI MO0 YIOCKOHAJIEHHS MPaBO3acTOCOBHOI
MPaKTUKH, 3aIPONIOHOBAHO KOHKPETHI MIIXOAH Ta MPUKIIAJIH.

Ku11040Bi cj10Ba: MOTUB KPUMIHAJIBHOTO TPaBOMOPYIIIEHHS, Cy0’€KTHBHA CTOPOHA,

KpI/IMiHaJILHe IIpaBO, JOKAa3yBaHH:, IIPABO3aCTOCYBAHHA.

AKTyasabHicTb Temu. Ha cydacHOMy eTami pO3BUTKY KpPHUMIHAJIBHOIO IpaBa
VYkpainu ocoOnuBoi yBaru HaOyBae mpobiema BCeOIUHOTO JOCHIIKEHHS CyO’ €KTUBHOT
CTOPOHH KPUMIHAJIBHOTO MPABOIOPYIIEHHS, 30KPEMa MOTHUBY K ii KJIIFOYOBOTO €JIEMEHTY.
B yMoBax BOo€HHOTO CcTaHy, 3pOCTaHHS KUJILKOCTI 3JIOYMHIB Ha TPYHT1 HEHABUCTI, arpecii
Ta MOJITUYHOI BOPOXKHEY, AKTYaJlI3y€eThCS MOTpeda y OUIbII YITKOMY HOPMATUBHOMY Ta
MPaKTUYHOMY MIAXO/1 A0 aHaji3y MOTHBIB 3JI04MHHOI NOBeNIHKU. Ha Hairy g1ymMKy, came
MOTHB JIO3BOJIIE€ TJIMOIIE 3PO3YMITH BHYTPIIIHINA 3MICT BUYMHKY OCOOM, a OTXKe,
3a0€3IMeYnTH CIpaBeIuBY KBami(ikallito, 1HIUBIAyasi3alliio NoKkapaHHs Ta 3armooiraHHs
peLuuauBY.

Kpim Toro, cyuacHi coriaabHO-TIOTITHYHI MPOIECH CYITPOBOIKYIOTHCS 3MIHAMHU Y
MPaBOCBIIOMOCTI TPOMaJsH, 3POCTAHHSIM BIUIMBY 1H(OPMAIIMHOTO CEpeOBUINA, IO
TaKOX TpaHC(HOPMYE XapaKTep MOTHBIB 3JIOUMHHOI TTOBEMIHKHU. Y 3B’SI3KY 3 [IIM BUHUKAE
norpeda y mocTiiHOMY Nepenis/ii TPAAUILINHUX YABIEHb ITPO MOTUB K €JIEMEHT CKJIaay
KPUMIHAJIBHOTO MTPABOMOPYILIEHHS Ta IEPEOCMUCIICHHI MiAXOAIB A0 HOT0 J0Ka3yBaHHS.

MOTHB KpUMIHAJIBHOTO MPAaBOMOPYIIEHHS € BaXJIMBUM €JIE€MEHTOM CY0’ €KTHBHOI

CTOPOHHU CKJIQy 3JIOYMHY Ta BUCTYIAE SK MCUXIYHE CIIOHYKaHHS OCOOU 0 BUMHEHHS
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MPOTUIIPABHOTO AiSTHHA. Y TIM, HE y BCIX cTarTsXx KpumiHanbHOTO KoJieKCy YKpaiHu BiH €
000B’si3Kk0BUM enieMeHToM ckiany [1]. Lle mopomkye npaBo3acTOCOBHI TPYAHOII,
OCKIJIbKH YCBIIOMJICHHSI HOTO POJI1 3aJIEKUTH B/ LILJIOTO CIIEKTPY OOCTaBHUH.

Ha namry mymKy, HE0OX1THO pO3pOOHUTH €AMHI MIAXOIU 0 IHTEpIIpeTallii MOHATTS
MOTHUBY KPUMIHAJIBHOTO TIPABOMOPYIIEHHS Ta WOro 3HAueHHS Yy KBamigikaiii.
[IpomoHyeEMO dITKO BU3HAYUTH, B SKHX BHUIQJKaX MOTHUB € OOOB’S3KOBUM JIJIS
JIOKa3yBaHHSl CKJIAQy Ta PO3POOUTH TEpesiK TaKuX CTaTeil, 30KkpemMa KpUMiHaIbHI
MPaBOTIOPYIICHHS 3 O3HAaKaMW KOPHUCJIHMBOI, 1€0J0Ti9HOI a00 MOJIITUYHOI MOTHBAIIII.
Hampuknaz, y ct. 115 KK — ymucHe BOUBCTBO — MOTHB € BaXKJIMBUM JIJIS1 BIIMEKYBaHHS
BUJIIB KPHUMIHAJIBHOTO TPABOMOPYIICHHS (KOPUCITUBUN, PEBHICHUM, 3 OCOOIMBOIO
KOPCTOKICTIO TOIMIO). Y TaKUX BHUMAIKAX PO3KPHUTTS MOTHBY € KPUTHYHUM IS
KBamidikailii Ta cynoBoi omiHku. [1le oguH npukiag — KpuMiHaJIbHI TPABOMOPYILIEHHS Ha
I'PYHTI HEHABHUCTI, J€ MOTHMB MOXXE€ MaTH KBaji(iKyroue 3HAYE€HHS Ta OOTSKYyBaTH
ITIOKapaHHs1, HanpukKiaz, 4. 2 cT. 161 KK Ykpainu.

BaxnuBo  BpaxoByBaTH, 10  JIOKa3yBaHHS  MOTHUBY  KPHUMIHAJIHHOTO
MPaBOMOPYILICHHS Tiependayae aHajidl3 TMOBEAIHKM OCOOHM, 1i MCHXIYHOTO CTaHy,
MOpaJbHUX OIIIHOK, IliHHICHUX opieHTai [3]. Lle Hece 3a cobow pHU3HKHU
a0OcTpakiioHi3My Ta mncuxonorizamii mnpaBa. Came TOMy BBaXaeMO JOIJILHUM
3aMpoBaAUTH BUMOTY 110 (hiKcallli MOTHBY B MaTepiajiax AOCYIOBOTO PO3CIITyBaHHS y
BUIJISAJII OKPEMOT aHAIITUYHOT IOB1JIKH, sIKYy O TOTYBAB CJIITYUH CIIIBHO 3 TICXOJIOTOM.

KpiM Toro, mponoHyeMo JOMOBHUTH METOAMYHI PEKOMEHJaLli s CIAYMUX Ta
MPOKYPOPIB  IIOJ0 JOCHIDKEHHS MOTHMBY KPHUMIHAJIBHOTO TIPABOMOPYLICHHS 3
OpIEHTAIII€I0 HA TUTIOB1 MOJIETI MOBEIIHKH, 3 YpaXyBaHHAM CHEIU(DIKU MEBHUX KaTEropiit
cnpaB. Lle gomomMoke cucTeMaTU3yBaTH MiJXOAW Ta 3MEHIIUTH PU3UKH Cy0’ €KTHBHOTO
TIIyMaueHHsI MOTHBIB.

Ha Ham momisa, MOTHB Mae BilirpaBaTH HE JIMIIE TMOSCHIOBAJIBHY, a U
KBaJi(iKyody poOIb. Horo HEJOBEJCHHSA Y BHUIAQJKaX, KOJIM 1€ TMepeadadeHo
JUCTIO3UITIEI0 CTATTI, MA€ MPU3BOIUTH A0 3MiHM KBamidikariii. OMHOYaCHO MU BBOXKAEMO

3a HEOOXIHE YHHMKaTH HaJAMIPHOI KpHUMiHami3alli MOTHUBY SIK OCOOMCTICHOI PpHCH,
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OCKUIBKH 11€ CYTIepEeYUTh MPUHIIAIIAM 0COOUCTOI CBOOOIM 1 MPABOBOT BU3HAYECHOCTI.

Takox cIiJl BpaxoBYBaTH COIIaJbHUN KOHTEKCT: OJMH 1 TOW caMUii MOTUB MOXKE
MO-PI3HOMY TITYMAYUTHUCS 3aJIEKHO BT 00cTaBWH cipaBu. Hampukiian, MOTHUB IMTOMCTH 3a
CMEepTh OJIM3BKOT JIFOAWHU 1HOAI OTPUMYE CYCIUJIBHE CXBAJICHHS, X04a € KPUMIHAJIBLHO
KapaHUM.

Bu3HadueHHsST iICTHHHOTO MOTHBY BUMAra€ peTelbHOTO JOCHIKEHHS KOMIUICKCY
JI0Ka3iB, 30KpeMa IO0Ka3aHb CBIJIKIB, BUCHOBKIB €KCIEPTiB, OCOOUCTHX XapaKTEPHUCTHK
cy0’ekra [2]. Ha Hamy 1ymKy, HaBe/leHa MMO3HULIisS aBTOpa 3aCIyTOBYE Ha OCOOIUBY yBary,
a/pke BOHA akKIEHTYye Ha HEOOXiMHOCTI TIMOOKOTO 1 KOMILJIEKCHOTO TMIIXOMy 0
BCTAHOBJICHHSI MOTHUBY, 10 30Ira€ThCS 3 HAIIOK MPOIO3HUIIIEI0 3alydard (PaxiBIliB-
MICUXOJIOTIB Ha €Taml JOCYAOBOTO po3ciiayBaHHS. Takui MDKIUCHMIUTIHAPHUN MiaXiA
JI03BOJINTh YHUKHYTH TOMUJIOK TpU KBamidikaiii Ta Kpaiie BHUSBUTH BHYTPIIIHI
CHIOHYKaHHS 0COOMU.

Otxe, mpobiema JOKa3yBaHHS MOTHUBY KPHMIHAJIHHOTO IPaBOTIOPYIICHHS €
CKJIQJIHOIO, aJie BOJHOYAC HAJ3BUYANHO BaXKJIMBOIO I MPABUIBLHOTO 3aCTOCYBAaHHS
KpHUMIHAJIBHOTO 3aKOHY. BBajkaemo, 1110 irHOpYBaHHS MOTHUBY SIK €JIEMEHTY Cy0’ €KTUBHO1
CTOPOHHM YacTO MPHU3BOJAUTH O CHPOIIEHOI MPaBOBOi OIIHKU MisTHHS, 1[0 HETaTUBHO
MO3HAYAEThCSl K Ha CYyIOBIM MpakTHlll, TaK 1 Ha MPaBOBIM KyJIbTYpl 3arajiom.
3anponoHOBaHI HaMU MIAXOAW /10 YHOPMYBaHHSI MOHSTTS MOTHUBY, Horo (ikcamii Ta
JIOKa3yBaHHs, HA HAITy AYMKY, JO3BOJISATH 3a0€3MEUUTH BUIIUNA PIBEHb 00’ €EKTUBHOCTI Ta

CIIPaBEJIUBOCT1 Y KPUMIHAJILHOMY TIPOIIEC.
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GRECHUSHKIN I. MOTIVE OF A CRIME AS AN ELEMENT OF
THE SUBJECTIVE SIDE: PROBLEMS OF PROOF
The essence of the motive as an element of the subjective side of the composition
of a crime 1n criminal law 1s considered, and attention is also focused on the difficulties
of proving this element in criminal proceedings. Own positions on improving law
enforcement practice are expressed, specific approaches and examples are proposed.
Keywords: motive of a crime, subjective side, criminal law, proof, law

enforcement.

IMPOBJEMHI IMTAHHA JOCTYIIHOCTI I HAVIEZJKHOCTI JOKA3IB
Y KPUMIHAJIBHOMY ITPOLECI

0. C. Cracwok

HaykoBuii kepiBHUK: K.10.H., Aoll. O. I. Cacko

AHoTanisi. Y 1l Te31 JOCHIKYEThCs MpoliaemMa HaJIeKHOCTI Ta JOCTYITHOCTI
JI0Ka3iB, aJKE came Yepe3 Il KpUTepii MOKHA BU3HAYUTH MPABUIIbHICTh Ta 3aKOHHICTh
CYIOBOTO pIIlICHHS YW HE TOCWJIABCS CyQAs Ha JOKa3H, SKi € HEIOMyCTUMHUMHU Ta
HeHanexkHuMu. [IpoOnemaMu AOCTYMHOCTI JAOKa3iB € iX ¢i3uyHa HEJOCTYIHICTb,
npoliecyajbHa HEIOCTYIHICTh, TEXHIYHI HEAOMIKHA, OOMEXKEHHS JOCTYyIy JO0Ka3y.
[TpobmemMamMu HaJIEKHOCT1 JOKA31B € J0Ka3 HE MIATBEPIKYE KOJHOI OOCTaBUHU, IO €
BaXUIMBOIO I CIPaBH, JOKa3 IO IMOJAHO, HEMAE KOAHOTO 3HAYEHHS IS CIIpaBH, a

TaKOX, TOKa3 € IBO3HAYHUM. AKIIEHTOBAHO yBary Ha 3aKOHHOCTI OTpUMaHHs J10Ka31B, 110
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BIJINOBiIa€ BUMOTaM KPHUMIHAJILHOTO 3aKOHOJABCTBA. BenwWKy yBary BHpIIICHHS
3a3HaYCHUX MPOOJIEM TPUIIICHO NUISIXaMHU YI0CKOHAJICHHS 3aKOHOAABCTBA Ta MPAKTUKU
H0r0 3aCTOCYBAHHS.

Kuarouoi cioBa. [IporiecyansHe nmpaBo, J0Ka3u, JOIMYCTUMI Ta HAJIEKHI JOKa3H,
danscudikaris, JpKepena JOKa3iB, JOKYMEHTH, IIOKa3aHHsS, OIllIHKA JOKa3iB,
3MarajpHICTh CTOPiH, 3aCTOCYBaHHS JIOKa3iB, O€3MOCEepeaHE MOCITIIKCHHS TOKa3iB,

IMpaBO3aCTOCYBAHHA, CyA0OBa IIPAKTHKA.

AKTYaJIbHICTh JOCTIKEHHS MHUTAaHHS JOMYCTUMOCTI Ta HAJIEKHOCTI J0Ka3iB
noyiirae 'y 3a0e3rneueHl CHPaBeIJIMBOTO CYIOBOTO pO3IVISAY, SIK OCHOBHOI 3acaju
KpUMIHAJILHOTO cylounHCcTBAa. Ha mpakTuili, 4acto, y Cy[qiB Ta OpraHiB JOCYAOBOTO
PO3CIIiyBaHHS BUHUKAIOTH TPYIHOII 3 TIIyMau€HHSAM JI0Ka3y HAJICKHUM Ta JOITYCTUMUM,
[0 TIPU3BOIUTH JI0 BHHECEHHS HE3aKOHHOTO PIIlIEHHS, MOPYIICHHS 3MaraJbHOCTI Ta
3aTATyBaHHS TIPOIIECY.

3rizHo 3 4. 1 c1. 84 KpuMiHAJIBHOTO MPOIIECYaTbHOTO KOJEKCY YKpainu (manmi —
KIIK) nokazamu B KpHMIHaJIbHOMY MpPOB3PKCHHI € (PAaKTU4HI JaHl, OTPUMaHI y
nependadeHomy umM Komekcom nopsijky, Ha TmiJCTaBl SKUX CIAYUMA, TPOKYPOP, CIITINI
CyAJsl 1 CyJl BCTAHOBJIIOIOTh HAsIBHICTh UM BIJICYTHICTh (PAKTIB Ta OOCTABHH, II0 MAIOTh
3HAYEHHS IS KPHUMIHAJIBHOTO TPOBADKEHHS Ta IMIJISTAlOTh  JIOKa3yBaHHIO.
[IpouiecyansHuMu JKepelaMu JOKa3iB € TMOKa3aHHS, PEYOBl JIOKa3W, JIOKYMEHTH Ta
BUCHOBKHM ekcrepTiB (4. 2 ct. 84 KIIK) [1].

3rigHo 3 1. 85 KIIK HanexxHuMU € T0Ka3H, siKi MPSMO YU HETIPSIMO T TBEPIKYIOTh
ICHYBaHHS YM BIJICYTHICTh OOCTaBHWH, 110 MiJUISTAIOTh I0Ka3yBaHHIO Y KPUMIHAIBHOMY
MPOBA/KEHHI, Ta IHIIMX OOCTaBUH, SKI MarOTh 3HAYEHHS JJISI KPUMIHAJIBHOTO
MPOBA/KEHHS, a TaKOXX JOCTOBIPHICTh YH HEIOCTOBIPHICTh, MOXJIHMBICTh YU
HEMOXJIMBICTh BUKOPUCTAHHS 1HIIMX JoKa3iB. KpuMiHaibHE 3aKOHOAaBCTBO Niepeadavae,
0 JTIOKa3 BU3HAETHCS JOIYCTUMHUM, SIKIIIO BiH OTPUMAHHKA Yy TIOPSJIKY, BCTAHOBICHOMY
KIIK, a HemomycTuMuii A0ka3 HE MOXe OyTH BHUKOPUCTAaHUN TIPU TPUHHATTI

MpoucCyaalbHHUX piH_IeHB, Ha HBOI'0 HC MOXKC IMOCHUJIaTUCA Cyd IIpHU yXBaJ'IeHHi Cyad0BOTO
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pimenHs (ct. 86 KIIK) [1].

Hanexxuuii qokasz Mae MiCTUTH 1H(GOPMAIIIIO MO0 PEAMETY J0Ka3yBaHHS. 3MICT
J0Ka3y MOBHHEH ITATBEPHKYBATH X0ua O OHY 3 OOCTaBHH:

1)  oOcraBHHH, SKI MiIJISATal0Th J0Ka3yBaHHIO Y KPUMIHAJILHOMY IIPOBa-
JokeHH1 Bu3HadeHHI B crarTi 91 KIIK;

2)  0oOCTaBMHHM JIOKA30BOTO XapaKTepy;

3) JIOIIOMI>KHI 0OCTaBHUHU, SIK1 MalOTh 3HAYEHHS IS BU3HAYEHHS JOCTO-
BIPHOCTI, JOMMYCTUMOCTI UM HEJJOMYCTUMOCTI 1HIINX A0Ka3iB [ 2, cT. 17].

He xoxeH noka3, Mmoxxe OyTH BUKOPUCTAHUN ISl BUHECEHHS CYIOBOTO PIIICHHS.
[lepemyciM noKa3, Ma€ MaTH 3aKOHHE JKEPEJIO MOXOMKEHHSI, TOOTO MaTh MOXJIUBICTh
MEPEBIPUTH UM CIIPOCTYBATH Horo. BBaxkaemo, 110 OCHOBHUMU KPUTEPISIMHA BU3HAYCHHS
JOTTYCTUMOCTI €:

1)  HajexHUH Cy0’€KT, SIKUH Mae MpoIecyalbHe MPaBO OTPUMYBATH J0-
Ka3u. Sk mpukiaj, mporecyaabHUl JOKYMEHT, CTaB IiJCTABOIO TSI MPOBEACHHS
ciiado (po3mrykoBoi) Iii, a ocoda sika ii cki1ajga He BXOAuIa 0 CJI190 OIMepaTuBHOI
rpynu abo He Majia TOBHOBaKEHB, TAKUIA JTOKa3 Oy/ie BU3HAHWN HEAOITYCTUMUM;

2)  HaJexHa mporeaypa orpuManHs nokas3iB. Crarreto 223 KIIK Bu3sHa-
YEHO 3arajibHi BUMOTH JI0 MPOBEJCHHS cliauux (po3urykoBux) Aiil. [Iponecyans-
HUW TIOPSJIOK T4 YMOBH MPOBEICHHS MEBHUX MPOIECYaTbHUX I 3aKPITUICHHS B
crarTsax 224-232, 234, 237-241 KIIK. BuMoru npoBefeHHsI HETTIACHUX CJITYUX
(po3urykoBux) Aiil BukiazaeHi B masi 21 Kogekcey;

3)  HaNexHe JpKepeso AokasiB. JkepenaMu J0Ka3iB € MOKa3aHHs, PeYOBi
JI0Ka3u, JOKYMEHTHU Ta BUCHOBKH ekcriepTiB (4. 2 cT. 84 KIIK);

4)  HanexHe (DiKCyBaHHS X0y Ta Pe3yJIbTaTiB CIIIIYMX Ta HETJIACHUX JIiH.
®opmu Ta BUMOTH (h1KCyBaHHS MPOIECyaIbHUX ik Bu3Ha4YeHi B cTT. 103-108 KIIK.
UYepes OIIHOYHUM XapakKTep MOHSTTS «HAJEKHOCTI Ta JOIMYCTUMOCTI JIOKa3iB»

CYIJIi Ta CTOPOHH IPOIECY MOXKYThH IMO-PI3HOMY TPaKTyBaTH 3B’SI30K IMEBHOTO JOKa3y 3
peaIMEeTOM J0Ka3yBaHHs. BiACyTHICTh €JMHOTO MIAXOAY A0 IHCTUTYTY JAOMYCTUMOCTI Ta

HaJISKHOCTI JI0Ka31B BUKJIMKAE TUCKYCII0 HABKOJIO IPUUHSTTS MPOUECYATIbHUX PIIIEHb Y
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KpUMIHAJbHOMY TMPOBAPKEHHI Ha MIACTaBl JI0OKa3iB, OTPUMAHUX 3 MOPYIICHHSIM
npolecyaibHoi (GopMH, Ta MPO IOPUANYHY CHIIY TAKUX JI0OKa3iB, TOOTO MIOAO TOTO, YU
MaroTh BOHM JI0Ka30Be 3Ha4eHHs [4, c. 121]. [{okaswm, siki 3m00yTi BHACIIIOK KaTyBaHHS,
KOPCTOKOTO0, HEJIIOJCHKOTO ad0 TaKoro, M0 MPUHUKYE TAHICTH 0COOHU, MOBOKEHHS a00
MIOTPO3H1 3aCTOCYBaHHS TAKOIO IMOBOKEHHSI BU3HAIOTHCA HEAOMYCTUMUMH [3, c. 104].

Ha mam mormsa, mpoOieMoro € BiICYTHICTh 000X IUX KPUTEPiid, TOOTO, HE ycCi
J0Ka3u, AKi € HaJeKHUMHU - JOMyCTUMI, 1 HaBmaku. [IpukiagoM Moxke CIIyryBarw,
BHCHOBOK €KCIIEpTa, AKUH 0€310CEPEIHBO TOBOJUTh BUHY 0COOM (HaJIEKHHM JOKa3), ae
OTpUMaHui 00’€KT, 1m0 OyB MOCIIIKEHUN EKCIEePTOM 3100yTUH HE3aKOHHUM ILISIXOM
(HemonmycTumuiil 1okasz). JJomycTuMuM € OTpuMaHui 3aKOHUM IUISIXOM JI0Ka3, HallpUKJIal,
3aMMCcaHuil (3a yXBaJIOIO Cydy) aylio3aluc po3MOBHM OOBHHYBAY€HOTO 3 HEB1IOMOIO
0C00010 MPO CBOE MIIPUEMCTBO, aJi€ LIeH 3aIUC HE CTOCYETHCS 37I0UMHY (HEHAJIEKHUMN ).
[TomaHHS TaKMX JOKa3iB JI0 CyAy HE € 3MICTOBHHM, aJ[Ke iX TOCIIHKCHHS MPU3BOIUTH J10
3aTATYBaHHS TMPOIECY Ta HE MICTHTh JAaHWUX I MPUHAHATTA CYIOM 3aKOHHOTO Ta
0OTPYHTOBAHOTO PIIICHHS.

OTxe, aHa13 IHCTUTYTY JOMYCTUMOCTI Ta HAJICKHOCTI JOKa31B CBIIYUTH PO HOTO
BXJIMBE MICIIC JUIS BUHECEHHS CIIPaBEUIMBOTO Ta 3aKOHHOTO pimeHHs. BiacyTHIiCTh
YITKUX KPUTEPIiB IUX MOHATH TPU3BOAUTH O OLIIHOYHOTO MOMISAY Ha Tl UM 1HILI JOKa3H.
KommiiekcHuil miaxiJ, [0 BpaxoBy€ CHOCIO OTpUMaHHS, JKEpesno 1 3B’A30K 3
oOcTaBMHAMU CIIpaBU 3a0€3MEYUTh BU3HAHHS JOKa3y HAJICKHUM Ta JOMYCTUMUM.
KirouoBuMy HampsMamu TS THABUIIECHHS SKOCTI JOKa3yBaHHS € YIOCKOHAJICHHS
KPUMIHAJIBHOTO TIPOLIECYaThbHOTO 3aKOHO/IABCTBA B YACTHUHI O1IBII YITKOTO BU3HAYEHHS
KpUTEPIiB HAJIEKHOCTI Ta JOMYCTUMOCTI JOKa3iB Ta OMOPMIICHHS €IUHOI CYIOBOI

MTPAKTHKHU.
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STASIUK Y. PROBLEMATIC ISSUES OF ACCESSIBILITY AND
RELEVANCE OF EVIDENCE IN CRIMINAL PROCEEDINGS

This thesis examines the issue of the relevance and accessibility of evidence,
as these criteria are essential for determining the correctness and legality of a court
decision — particularly whether the judge relied on inadmissible or irrelevant evidence.

The problems related to the accessibility of evidence include its physical inaccessibility,
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procedural inaccessibility, technical shortcomings, and restrictions on access to the
evidence. Issues concerning the relevance of evidence arise when the evidence does not
confirm any fact significant to the case, has no value for the case, or is ambiguous. Special
attention is given to the legality of obtaining evidence in accordance with the
requirements of criminal law. Significant emphasis is placed on solving these problems
through improving legislation and the practice of its application.

Keywords: procedural law, evidence, admissible and relevant evidence,
falsification, sources of evidence, documents, testimony, evaluation of evidence,
adversarial process, use of evidence, direct examination of evidence, law enforcement,

judicial practice.

OCKAPXEHHA INOBITOMJUVIEHHA ITPO III1O3PY
Y KPUMIHAJIBHOMY INPOBA/’KEHHI

C. B. KomyanHcbka

HaykoBuii kepiBHUK: K.10.H., Aol. O. B. KpukyHoB

AHoTanisi: Y Te3ax JOMOBiAI MPOaHANI30BaHO MPABO CTOPOHU 3aXHCTy Ha

OCKApPHCEeHHsL NOBIOOMIIEHHS NPO Ni003PY AK eleMeHnty Npasa Ha 3aXUcm ma MexaHizmy

OOMPUMAHHSL  CMPOKIE  00CY008020 pO3CNIOV8anHs. Taxodxc y3a2anbHeHO Y008y
NPAKMUKY CALOYUX CYOOI8 ) YACMUHI OCKAPICEHHS NOBIOOMIEHHS NPO Ni003pY.

KuarouoBi cioBa: TNOBIJOMIIEHHS MpO Mi03pYy, OCKAPKEHHS, KPUMIHAIbHE

MIPOBAKCHHS, T11/103pIOBAHUM, 3aXUCHUK, CIIITUUN CyIIs.

[lepenbauennii KIIK Ykpainu IHCTUTYT OCKapEHHS MMOBIIOMJICHHS PO Mi03py
BUKIIMKA€ CyNepeunBl OI[IHKA Cepel HAayKOBIIB Ta MPAKTUKIB, 30KpeMa, II0J0
BU3HAYCHHS MiACTaB, IPEIMETa, CyO €KTIB OCKap>KEHHS, JOTPUMAHHS MPOIECyalTbHUX
cTpokiB Tomio. Ciij 3a3Ha4UTH, 110 CKJIAJHICTh peai3alii bOro IMpaBa 3yMOBJIEHA
TIyMa4yeHHsIM CaMOI0 TMOHSTTS «IOBIIOMJIEHHS Mpo mifo3py». lloBimomiieHHs mpo

M1I03pY Y KPpUMIHAJIBHOMY Mpolect YKpaiHW pO3MIAJA€EThCs, K: 1) BOJIbOBE PILICHHS
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(TBepMKEHHS) CIIAYOro, JAi3HaBa4a, MPOKypopa, B OCHOBI SIKOTO MepeOyBae BHYTPIIIHE
NEepeKOHAHHS BUIMOBIAHUX CYO’€KTIB TIPO BYMHEHHS OCO00I0 KPHUMIHAJIBHOIO
MPaBOIOPYIIEHHS; 2) MpolecyalbHUi (MUCHbMOBHIA) aKT (AOKYMEHT) Y KPUMIHATbHOMY
pOBaHKeHH1; 3) MIsUTBHICTH CJIIIYOTO, Ji3HaBaya, MPOKypopa Mij 4ac KPUMIHAJIBHOTO
MPOBADKEHHS; 4) IHCTUTYT KPUMIHAJIBHOTO TIpoliecyanbHoro mpasa [3, c. 315-316].
Amnanizyroun unaHuil KIIK Ta cynoBy mpakTuky, MOKHA 3a3HAYUTH, 110 MMOBIJOMIICHHS
Opo TIJA03PY OCKApKYEThCS 1 K OOBHHYBAJbHUM MPOLECYyaIbHUN JTOKYMEHT, 1 SIK
mporecyaigbHa sl CJIAY0TrO0,Ai3HaBavya, IPOKypopa y KPpUMIHATLHOMY TIPOBAKEHHI.
Takox ockapeHHs MOBIIOMJICHHS MPO MiJI03PY € 3aCO00M OCKapKEeHHS 0e3/isIbHOCTI
CTOPOHHM OOBHUHYBAUYEHHS y pa3l 3aKIHYEHHS CTPOKIB JOCYIOBOTO PO3CIiyBaHHS.
OcxkapKeHHsI MOB1IOMJIEHHS PO MM1103py 3anpoBaaxkeHo y unHHui KIIK 3akonom
VYkpainu Big 03 sxoBTHS 2017 poxy Ne 2147-VIII 3 MeTo10 HaneXHOTO BUKOHAHHS BUMOT
cT. 6 1 ct. 13 KoHBeHIIli Npo 3aXUCT MpaB JIOAUHU 1 OCHOBOMOJOXKHUX CBOOOJ TMpHU
31if{CHEHH] KPUMiHAIBHOTO CYIOYMHCTBA. 100 IPaBOBA CYTHICTh 3HAYHO PO3IIHPIOE
MOKJIMBOCTI OCOOM y peati3allii 3aXHCTy CBOiX MPOIECyaIbHUX 1 MaTepiaibHUX MpaB
[IIIXOM TIOZaHHSI CKapTH Ha TTOBIIOMIICHHS CJI1AY0TO, /II3HaBava, MPOKypopa mpo Miao3py
[1, c. 12]. Biamoiguo mo . 10 4. 1 ct. 303 KIIK Vkpainu Ha 10Cy10BOMY MPOBaIKESHHI
MOXYTh OyTH OCKap>Ke€H1 TOBIJIOMJICHHS CJIA40ro, Ai3HaBaua, MPOKypopa mpo mijgo3py
MICsl CIUIMBY OAHOTO MICALSL 3 JHSA MOBIAOMJIEHHS 0COOl MpO Mi03py Y BUYMHEHHI
KPUMIHAJIBHOTO MPOCTYIIKY 200 JIBOX MICSIIIB 3 JIHs MOBIIOMJIEHHSI 0CO01 MPO MiI03pY Y
BUMHEHHI 3JI04YHHY, aJIe HE MI3HIIIE 3aKPUTTS TPOKYPOPOM KPUMIHAIBHOTO MPOBAKEHHS
a00 3BEpHEHHS JI0 CYly 13 OOBHHYBaJbHUM aKTOM - M103PIOBAaHUM, HOTO 3aXMCHUKOM Y1
3aKOHHUM TpeAcTaBHUKOM [2]. Ha Hamy aymKy, g mijcTtaBa JJsi OCKapKCHHS
MOBIJIOMJIEHHS TPO Mi03py MPsSMO TOB’s3aHa 13 BHUMOIOK JIOTPUMaHHSI CTPOKIB
nocynoBoro po3ciiayBanus (1. 219 KIIK). [Ticns 3akiHUeHHS ITUX CTPOKIB KpUMIHATBHE
MPOBaHKEHHsS TOBMHHE OyTH ab0 HampaBieHe M0 Cydy IS PO3MIALY OOBHHYBAJILHOTO
aKTy, KJIOMOTAHHS MPO MPUMYCOBI 3axoAu ab0 OCTaTOYHO 3aKPHUTO. SIKIIO CTPOKH
JIOCYIOBOTO  PO3CIIAyBaHHS CIUTWJIM, ajie¢ BKa3aHWUX I, pIMIEHb CTOPOHOIO

0OBHHYBa4YeHHS! HE OyJI0 BUMHEHO, TO CTOPOHA 3aXUCTy HaOyBa€ MpaBO HA OCKap>KEHHS
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noBiioMyIeHHs ipo migo3py. Cnix Bkazaru, mo ynHaui KIIK Ilependauae MOXIHUBICTD
IPOJOBKEHHS CTPOKIB JIOCYJIOBOTO CJIJICTBA 1100 37104uHIB (4. 4 c1. 219, KIIK). Akio
Taki CTpOKU OyJaM HaJeKHUM YHWHOM 3TiTHO 13 CT. cT. 294 - 295-1 KIIK mpogossxkeni
noHaa 2 Micsll, TO CTOpOHA 3aXHCTy HE MarhuMe IiJICTaBU [IJIsi OCKap KeHHS
MOBITOMJICHHS TIPO MMiI03pY 10 3aKIHUCHHS MPOIOBKEHOTO CTPOKY PO3CITITyBaHHHI.
Ockap>keHHs TTOB1IOMIICHHS TIPO MiJ03pY SIK MPOLECyaTbHOTO PIIEHHS Y CYIOBIH
MPaKTHUII CIITYUX CYIUIIB TaKOXK peai3yerbes yepe3 iHmn nopymenHs KIIK, nos’s3ani
13 HEIOTPUMAHHSIM BUMOT 11010 O()OPMIICHHS Ta BPYYE€HHSI TUCHMOBOTO MTOBITIOMJICHHS
PO MiJ103py. 30KpeMa, HalOIBII TUTOBUMU OPYIICHHSIMH, 1110 CTAIOTh I1JICTABOIO JIJIs
ockapkeHHs €: 1) nedextu 3micTy Ta GOpMHU MOBITOMIICHHS PO MiI03pY (BIACYTHICTD
yCiX BigomocTeH, mo nependadeHi BignoBigHow crarrero KIIK VYkpainu; HasBHICTBH
IIJIMKACY CITITY0TO, SKU HE CKJIaJIaB BIAMOBIHE ITOB1IOMJIEHHS PO I1/103pY; BIJICYTHICTh
MOTOKEHHS ITPOKYpOpa TOIIO); 2) 3A1HCHEHHS MOBIJOMJICHHS TIPO T1J103pY /10 BHECEHHS
HEOOXITHUX BIJOMOCTeH B €IUHOMY pEECTpl JIOCYIOBUX PO3CIiTyBaHb, 3)
HEJO0TPUMAaHHS, Mepe10aueHNX 3aKOHOM CTPOKIB BPYYEHHsI TTOBIOMIIEHHS PO Mi103pY;
4) HegoTpuMaHHS OCOOJMBUX BHUMOI, IIO CTOCYIOTbCS MOBIJOMJIEHHS PO MIA03pPY
OKpeMHXx KaTeropiii ocid, BuzHadeHux y masi 37 KIIK Ykpainu (30kpema, irHopyBaHHS
BUMOT TIpO BpYYEHHS IMMCHMOBOTO TIOBIAOMJICHHS TIPO TIA03pY IPOKYPOPOM
BIJINOBIJIHOTO piBHS, Npo 110 iae moBa y cT. 481 KIIK Vkpainm) [4, c. 113].
MoxuBICTh peanizailii CTOPOHOI0 3aXUCTy TpaBa Ha OCKAPKEHHS MOB1JOMIICHHS
PO Mi03py Y KPUMIHAJIBHOMY NPOBAKEHHI B SIKOCT1 BOJIbOBOTO PIlIEHHS (TBEPIKEHHS)
CJIITYOTO, MPOKYPOpa, B OCHOBI SKOTO TlepeOyBae BHYTPIIIHE MEPEKOHAHHS BIIMOBITHUX
Cy0’€KTIB MpPO BYMHEHHS KOHKPETHOI O0CO00I0 BIAMOBITHOTO KPUMIHAIBLHOTO
MPaBOIOPYILICHHS, € CyMHiIBHOW. lle moB’s3aHO 3 TUM, IO BIJANOBIAHUN pIBEHb
BHYTPIIIIHBOTO TIEPEKOHAHHS CJIIYOTO, Ji3HaBada, MPOKypopa mJis 3AIHCHEHHS
MOBIJIOMJIEHHS TIPO T1JI03pYy Y MOMEHT TaKOIo MOBIJOMJICHHS HE MOXXE ITiJIJIJaBaTHCh B
MOIBIIIOMY OIlIHIII Ha CTaJlii JOCYIOBOTO po3ciiyBaHHs. [Ipu po3misial ckapru ciiiadi
cynni Oynu O 3MyIIEHI OIIHIOBAaTH HAsBHICTH JOCTATHIX JIOKA3iB JIJISi MOBITOMJICHHS

ocoOM Mpo MiI03py Yy BYMHEHHI KPUMIHAJIBLHOTO MPABOMOPYIICHHS, MEPEBIPATH
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OOTpyHTOBAHICTh TaKO1 Mi103pH. Taka MisIbHICTh, 0€3YMOBHO, CBITYMIa O PO BUXIJ 3a
BcranoBiieHl KIIK Vkpainu noBHoBakeHHs [3, c¢. 318]. | xou HaykoBIll mepekoHaH1 B
MaJIOBIPOT1THOCTI OCKap>KE€HHS 3 JaHOI MiACTaBH, B €AMHOMY PEECTPl CyAOBUX PIIICHb
BXKE MICTATBCS CIPaBU, JI€ OCKApKCHHS MOBIAOMJIEHHS MPO MiA03pY SK BOJIHOBOTO
piteHHs Bxe Oyno peanizoBane [4, c. 113].

KpiM 115010, JUCKYCIHHOIO € TIO3WINSI 3aKOHOMABIIS MO0 CTPOKIB
OCKap>KeHHsI MOBIIOMJICHHS TIPO Mi03py. 30KpeMa, sIKIIO MOBIIOMJICHHS PO MiA03pYy
OCKap)Ky€ThCS Y 3B’S3KY 13 CIUIMBOM CTPOKIB JOCYIOBOTO PO3CIiTyBaHHS, TO MICHS 1X
3aKIHYEHHS CKapra Mo)ke OyTH TojiaHa MPOTATOM JIECSATH JIHIB 3 MOMEHTY O€3/isITbHOCTI
ctoponu ooBuHyBadeHHs (4.1 cT. 304 KIIK Ykpainn). [Ipore ockap>keHHST MOB1IOMICHHS
PO MiA03pY Y 3B’SI3KY 13 IHIIMMHU MOPYLIEHHSMH 11010 WOro 0()OpMIICHHS, BPYUECHHS y
KIIK ue BperynboBaHo. Ha Hamry ayMKy, Take OCKap>KeHHs Iependadae MOXKIUBICTh
HEraifHOro 3BEpPHEHHsS [0 CIIAYOr0 CyAAl 1 HEMae CEHCYy YEKaTH CIUIMBY CTPOKIB
JOCYZIOBOTO PO3CIIITyBaHHS. 3a aHAJIOTI€0 3aKOHY CTPOK JJI1 OCKap>KEHHS MOB1IOMJICHHS
po Migo3py depes AedexTu Horo opopMIIEHHS, MOPYIIECHHS MOPSIKY HOTro BPy4EHHS
MMOBUHEH JOPIBHIOBATH NIECSITH THAM 3 MOMEHTY OTPHMAaHHS I[HOTO IMPOIECYaTbHOTO
JOKYMEHTA.

OTxe, OCKap KeHHsI TOBIIOMJICHHS PO M1103py MOKJIMKaHE 3a0€3MeYUTH ITPaBo Ha
3aXHCT, TOTPUMAHHS CTPOKIB JOCYIOBOIO PO3CIIAyBaHHS Ta BUMOT 00 OOPMIICHHS
Ta BpPYYEHHs TMOBIJIOMJICHHS TPO MiJ03py. 3BaKarouu Ha OaraTo3HayHICTh Kareropii
«TOBIJJOMJICHHSI TIPO MiJI03pY», MOT0 OCKAPKEHHS TAaKOX Mependadae pi3Hi MiJCTaBu Ta
MOPSIIOK TIOJJaHHSI CKapTy CTOPOHOIO 3aXUCTy. [CHyro4a CyloBa MpPaKTHKA OCKAPKEHHS
HaMU CHpUMMaeThCs K mo3uThBHA TeHpeHId. [Ipore BiacytHicts y KIIK Vkpainu
YITKUX M1JICTaB Ta MEXaHI3My OCKapKEHHS IMOB1JIOMJICHHS PO Mi03py MPU3BOIUTH 0

MPaBOBOI HEBU3HAYCHOCTI.
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KOSHULYNSKA S. APPEALING A REPORT OF SUSPICION IN
CRIMINAL PROCEEDINGS.

In order for Ukraine to fulfill its international obligations and ensure the rights
and freedoms of individuals in criminal proceedings, a mechanism for appealing a report
of suspicion was introduced into the national criminal procedure legislation. The theses
analyze the multifaceted nature of the concept and the effectiveness of the application of
this institution.

Keywords: report of suspicion, appeal, criminal proceedings, suspect,

investigating judge.
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OO0 ITPOBJIEM ITPOLECY JTOKA3YBAHHA Y KPUMIHAJIBHOMY
ITPOBA/T’KEHHI

A.A. Baiaem

HayxoBwii kepiBHUK: 1o1eHT, K.10.H. O.I. Cacko

AHoTaniA: Y po3risiHyTHX MUTAaHHSIX MPOAHATI30BaHO MOHATTS JOKa3iB Ta

J0Ka3yBaHHs, mependadeHux KpuMiHaapbHUM MpolLeCyallbHUM KOAEKCOM Y KpaiHH.

BusnaueHo ocHOBHI mpo6yieMu MpOIleCcy T0Ka3yBaHHS Y KPUMIHAIBHOMY IIPOBAKEHHI
Ta IUJISXH iX BUPIILICHHS.

KuarouoBi ciaoBa: KpuUMiHAIbHE TPOBAPKEHHS, JOKa3W, IpoILecC

JIOKa3yBaHHS.

Ha cboronHimHid JeHb, NpoOJieMH NPOLECYy AOKa3yBaHHS B KPHUMIHAJIbHOMY
MPOBAJKEHHI € OJIHIEI0 3 KIIIOYOBUX TEM KPUMIHAIBLHOTO MPOLIECYaTbHOIO TIpaBa, aJiKe
came BiJl TOBHOTHU Ta JJOCTOBIPHOCTI 310paHUX JOKa31B 3aJICKUTh CIIPABEUIMBE PIIIICHHS
cyny. Yacto Ha mpakTulll BUHUKAIOTh TPYAHOILII, IOB’s13aH1 3 OTPUMAHHIM, IEPEBIPKOIO
Ta OIIHKOIO JIOKAa3iB, 0 MOXKE MIPU3BECTH JIO CYyJOBUX MOMWJIOK a00 MOPYIIEHHS MpaB
YYaCHUKIB MPOIIECY.

Came TOMYy, JOKa3u Ta MpOLEC JOKa3yBaHHS € OJHIEI0 3 HAWTOJOBHIIIUX
CKJIQJIOBUX KPUMIHAIILHOTO MPOBAHKEHHSI, SIK1 MOTPEOYIOTh PETEILHOTO TOCIIIKEHHS K
3 OOKy OpraHiB JOCYJOBOTO PO3CIiIyBaHHS, TaK 1 1HIIUX YYaCHUKIB KPUMIHAJIBLHOIO
MpoBaKEHHS [1].

KpuMinanbHuii mpoliecyaabHUN KOJEKC YKpaiHU 3aKpilUB TMOJOXKEHHS TIPO
JIOKa3u Ta JIOKa3yBaHHS y KpUMIHAJIbHOMY NpoBakeHHI. Bignosigno g0 ct. 84 KIIK
VYkpaiHu MICTUTBCS TOHSTTS JOKa3iB: JOKa3aMH B KPUMIHAJILHOMY TPOBAKEHHI €
(haxkTHUyH1 1aHi, OTpUMaHi y nepeadadeHomy nuM KoaexkcoM mopsiiky, Ha miJCTaBl SIKUX
CHIAYMM, TTPOKYPOP, CHITUUN CyAjas 1 CyJ BCTAHOBJIOIOTH HASBHICTh YW BIJCYTHICTb
¢dakTiB Ta 0OCTaBWH, IO MAalOTh 3HAYECHHS /I KPUMIHAJIBHOTO MPOBAIHKCHHS Ta

MUISTaloTh A0Ka3yBaHHIO. [ToHsATTS noka3zyBanHg 3akpimieHo y cr. 91 KIIK Vkpainu,

298



Jie 3a3Ha4a€ThCs 10 JOKa3yBaHHs MoJiArae y 30MpaHHi, MEPeBipIll Ta OIIHIIN JO0Ka3iB 3
METOI0 BCTAHOBJICHHS OOCTaBHH, 110 MAIOTh 3HAYEHHS JUIsl KPUMIHAJILHOTO MTPOBAIKEHHS
[2].

[Ipouiec noka3zyBaHHA Y KPUMIHAJILHOMY IPOBA/KEHHI BKIIIOYAE HU3KY MPOOIIEM,
70 SKAX CHIA BIJHECTH Taki MpobOieMu sK: mpoljema JOMyCTHMOCTI JIOKa3iB,
3a0e3nedeHHs] JOTPMMAHHS TpaB JIIOJWHU, OIlIHKA JOKa3iB Ta mpoOsiiemMa IMOKa3aHb
CBIJIKIB 1 MOTEPIIUX OCIi0.

[IpoGnema mOMyCTHMOCTI MOKa3iB € OJHWUM 13 HAWBaXKJIMBINIUX IHUTAaHb Y
KpUMIHAJIBHOMY TIpOBa/>keHH1. BianosigHo 10 cT. 86 KpuMiHaasHOTO MpOIieCyaabHOTO
KOJIEKCY YKpaiHM, JOKa3 BU3HAETHCS JIOMYCTUMUM, SIKIIO BIH OTPUMAaHHUN y MOPSJIKY,
nependadeHoMy 3akoHOM [2]. OpgHak Ha NPAKTUI YacTO BHUHUKAIOTh CUTYyaIllll, KOJIU
J0Ka3u 30MpaloThCs 3 MOPYLIEHHSM MPOLECyabHUX HOPM, IO CTA€ MiJCTaBOIO JIs
BU3HAHHS 1X HEAOMyCTUMUMH. JlJIg BUpIIEHHS L€l NpoOiIeMu HEOOXITHUM € YiTKE
HOPMAaTUBHE 3aKpPIIUICHHS KPHUTEPIiB JTOMYCTHUMOCTI J0Ka3iB. HeoOXigHUM € Takox
MOCUJIEHHS BHYTPIIIHBOTO Ta 30BHIIIHHOI'O KOHTPOJIIO 33 JOTPUMAHHSM MPOLECYATbHUX
HOPM 111 Yyac 30MpaHHs JI0Ka31B.

OgHuM 13 KJIIOYOBUX KPOKIB [IJIi  BUPIMICHHS MpoOjeMu 3a0e3rneueHHs
JOTPUMAaHHS TpaB JIOJUHHU TiJ Yac TPOIECYy AOKa3yBaHHS Ma€ CTaTH OOOB’SI3KOBE
BUKOPUCTaHHA BiAeodikcauii mijg yac MpOBEACHHS JONUTIB Ta IHIUUX CIIIYUX 1A JUIs
MiHIMi3allii pU3UKY TUCKY UM TTOPYIIEHbB MPaB JIIOAUHU. AJKe J0Ka31, OTPUMAaHI ITUISIXOM
KaTyBaHb, KOPCTOKOTO TOBOMKEHHS a00 1HIIMX TOPYIIEHb MpaB JIOAWHHU, TOBHHHI
BU3HABATHUCS HEOMYCTUMUMU.

Or1iHKa J0Ka3iB € CKIIAJIHUM IPOIECOM B SKOMY CIIJI4l Ta CYIJII CTUKAIOTHCS 3
HEOOXIJIHICTIO aHaJlI3yBaTH CylepewinBl ab0 HEMOBHI Joka3u. BiACYTHICTh YITKHX
KpUTEPIiB OILIHKU TaKUX JIOKA31B MOXKE CIIPUYUHUTHU CYAOB1 TOMUJIKH Ta HECIIPABEJIUB1
pimeHHs. [yt BUpimeHHs mpooaeMu OLIHKH JoKa3iB He0OX1AHO Ha 3aKOHOJJABYOMY PiBHI
3aKpINUTH KPUTEPIl OLIHKK JOKa3iB, KOHKPETU3YBaTH, 110 CaMe€ CIiJ PO3YyMITH IiJ
«HAJIEKHICTIO», «JOCTATHICTIO» Ta «AOMYCTUMICTIO» JI0Ka3iB.

BaxxnuBuM HanpsaMoM sl BUPIIIEHHS Mpo0JIeMH MOKa3aHb CBIJIKIB 1 MOTEPILIAX
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0Ci0 € yJIOCKOHAJICHHSI MEXaH13MiB 3aXUCTy CBIJKIB 1 MOTEPIIINX, 30KpeMa CTBOPECHHS
0e3neYHnX YMOB JUIsS J1adi MOKa3aHb Ta BUKOPUCTAHHS CIICIIabHUX TCHXOJOTIIHUX
METOJIUK ] 9ac TOTHTY, 1110 JO3BOJIUTH 3MEHIIIUTH BIUIMB 30BHIIIHIX (DaKTOPIiB HA IXHI
cBiueHHsa. KpiM TOoro, ciiji MOCHIUTH KPHUMIHAJIbHY BIANOBIIAIBHICTh 3a HaJdaHHS
HEMPaBIWBUX CBIMUEHb, aPKE€ TaKi TOKa3aHHA MOXYTh YCKJIAIHIOBATH MPOIIEC
JOKa3yBaHHS.

OTxe, mpolec N0Ka3yBaHHS y KPUMIHAIBHOMY IPOBA/KEHHI € CKJIAIHUM 1
OaratorpanHuM. Hapasi icHye HH3Ka mpoOiieM, TOMy Ui iX BHUpIIIEHHS HEoOXiJHe
KOMILJIEKCHE  BJIOCKOHAJIGHHSI IPAaBOBOTO  PETYJIIOBaHHS  JIOKa30BOTO  IPOLIECY.
Bupiiienns 3a3HaueHux npooJieM Mpoiiecy JOKa3yBaHHs COPUSITUME MiABUIIICHHIO HOTO
SIKOCTI1, 3MIIHEHHIO JIOBIPU JI0 IPABOCY s Ta 3a0€3MEUCHHIO PEaTbHOIO 3aXUCTY IPaB 1

CBOOO/I JIIOANHHN Y KPUMIHAJILHOMY MPOBAHKCHHI.

Cnucoxk BUKOPHMCTAHOI JiTepaTypu:
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BALEM A. ON PROBLEMS OF THE PROOF PROCESS IN CRIMINAL
PROCEEDINGS

The issues considered analyze the concepts of evidence and substantiation provided
for by the Criminal Procedure Code of Ukraine. The main problems of the process of

substantiation in criminal proceedings and ways to solve them are identified.

Keywords: criminal proceedings, evidence, proof process.
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3ABE3MEYEHHS MTPABA HA 3AXHCT Y KPUMIHAJTbHOMY
MPOLIECI

O.C. Ouiceitunk

HayxoBwii kepiBHUK: K.10.H., A01. O.I. Cacko

AHoTanif. Y maniii po6OTI AOCHIIKEHO aKTyallbHI MpoOIeMu peamizarlii

npaBa 0coOM Ha MpPaBOBY JONOMOTY Y KpPUMIHAJIbHOMY HpoBaJkeHHI. Po3misHyTo

OCHOBHI 3aKOHOJIaB41 3aCajy Ta MPAKTUYHI aCMIEKTH 3aCTOCYBaHHS BIAMOBITHUX HOPM Y

JISUTBHOCTI MPAaBOOXOPOHHUX OpraHiB Ta cydy. [IpoaHanizoBaHO TpPYAHOIII, IO

BUHMKAIOTH MPHU JOCTYIII JI0 aJIBOKaTa, HEMOMIKH Y pOOOTI CUCTEMU OE30IIaTHOT TPaBOBO1

JomoMOrd, (opMalizM y MiAXoJax CyAIB JO0 OIIIHKM €(QEKTUBHOCTI 3aXUCTy Ta

HEPIBHOMIPHMM  pO3MOAINT  aJBOKAaTCHKUX pecypciB. 3alpolOHOBAaHO  HaNpsSMHU

VIOCKOHAJIEHHA ICHYIOUMX MEXaHI3MIB 13 ypaxXyBaHHSIM BHUMOT CIPaBEAJIMBOIO
CYIOYMHCTBA Ta MI>KHAPOJITHUX CTAHAAPTIB.

Kiro4oBi cjioBa: KpuUMIHaIBHUI MpoLEC, MPaBO Ha 3aXHUCT, aJBOKar,

M1I03PIOBAHUM, MTPOLIECYyasIbHI FapaHTii, IPaBOBa J0MOMOTa.

AKTyasbHicTh TeMH. [IpaBo Ha 3aXHCT € OCHOBOINOJOXHOIO TapaHTIEIO
CIIPaBE/IJIUBOTO CY/IOUMHCTBA Ta BXKJIMBUM IHCTPYMEHTOM 3a0€3MEeUeHHs TIpaB 1 cCBOOO
JIOAWHU B ICMOKPATUYHIN JIeprKaBi.

B Vkpaini B ymMoBax peopMyBaHHS CyI0BOi Ta MPaBOOXOPOHHOI CUCTEMH
ocoOnMBOi yBarm moTpedye mnHUTaHHS €(EeKTUBHOCTI peamizaiii IbOro Ipasa.
Hes3Baxkaroun Ha HasSBHICTh 3aKOHOJABUMX MEXaHI3MIB, Ha MPAKTHUIIl YacCTO BHHUKAIOThH
npoOieMu 3 iX 3aCTOCYBaHHSM, IO MPU3BOAUTH A0 OOMEKEHHS TpaB ITiI03PIOBAHUX,
O0OBHHYBAYCHUX 1 MiJICYTHHX.

Hepnocrarniii piBeHb NpaBOBOi 0013HAHOCTI TPOMAJSIH, HEPIBHOMIPHHIA
JOCTYN 10 KBaji(ikoBaHOT aJBOKATCHKOI JIOMOMOTH Ta (POpPMaIbHUHN MIAX1J O OLIHKU
e(heKTUBHOCTI 3aXHCTy CTBOPIOIOTH CEPHO3H1 BUKIUKH JJII CUCTEMU mpaBocys. Came

TOMY JOCHIPKCHHS II1€] TeMH € aKTyaJbHUM 1 oTpeOye BCEOIUHOrO aHai3y 3 METOIO
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BJIOCKOHAJICHHSI MEXaH13M1B peaii3allii mpaBa Ha 3aXHUCT.

Buxknan ocHoBHoro marepiany. [IpaBo Ha 3aXHCT € OJHIEIO 3 KIIIOUYOBUX
rapaHTii CIPaBEIIIUBOTO CYyA0BOTO PO3IVISY, 3aKpirieHuX sk y Koncrutymii Ykpainnm [1],
Tak i y KpuminaapHO-IporecyansHoMy komekcei Yipainu [2]. Horo peanisauis Mae Ha
MeTi 3a0e3MedeHHsI PIBHOCTI CTOPIH Yy MPOILIECi, HEAOMYIIICHHS MOPYILICHb PaB JIOIUHH
Ta edekTuBHE (QYHKIIOHYBAaHHS 1HCTHTYTY aaBokarypu [3, c. 45]. 3aXWCHUK HE JIHIIE
IPEJICTABIISIE€ THTEPECHU KITIEHTA, a i KOHTPOJIIOE TOTPUMAaHHS 3aKOHHOCTI 3 OOKY CIIIYUX
opraniB. OgHak B YKpaiHi iCHye mpobiema SIKOCTI MPaBOBOi JOMOMOTH: YacTHHA
aZBOKaTiB (pOpMaTbHO BUKOHYE CBOI OOOB’SI3KH, III0 HIBEIIOE CaMy CYThb 3aXHCTy. Y
IIPaKTUYHOMY BHMIp1 3a0e3IeUeHHs MpaBa Ha 3aXUCT Nepeadadae yyacTb 3aXHMCHUKA 3
MOMEHTY 3aTpUMaHHs OCOOHU, JOCTYN 10 MarepiajiiB CIpaBHU, MOXJIMBICTb 3asBISATH
KJIOTIOTaHHs, 30MpaT JOKa3u, OCKapKyBaTu MpoliecyanibHi pimeHHs [2]. Ha Hamy nymky,
HABITh NMPU JOTPUMAaHHI HA MPAKTHUIll 3a3HAYEHUX YMOB, HaJIaHHS MIPABOBOI JIOTIOMOTH B
VYKkpaiHi CyTT€BO BIAPI3HAETHCA ISl Masio3abe3nedeHux Ta 3abe3nedeHux ocid. Pi3Huls
NOJISITa€ MEPENYCiM y TOCTYIHOCTI, SIKOCTI Ta OOCATY Ha/laHUX MOCIYT.

BaxnuBo 3BepHYTH yBary il Ha CyJIOBY MPaKTHKY, SKa HEPIIKO TEMOHCTPYE
dbopmaiiaM y maxonax 0 OLIHKKA e(eKTUBHOCTI 3axucty [3, c. 52]. Hepinko cymu
BBAXKAIOTh caM (paKT ydacTi aJBOKaTa JIOCTAaTHHOIO T'apaHTIEI0 JOTPUMAHHS IMpaBa Ha
3aXMCT, HE OILIHIOIOYM, HACKUIbKM KBaJi()IKOBaHO 1 MOBHOLIIHHO BIH BHUKOHYBaB CBOI
¢yukuii. Lle cTBoproe nepenxymMoBHU il MOBEPXHEBOIO PO3MNISALY CIIpaB, KOJIU aJBOKaTU
JIUIIe HOMIHAJIBHO MPUCYTHI, HE 311MCHIOI0YM aKTUBHUX /11 HA KOPUCTH KJIIEHTA.

3 MeTot0 mojioaanHs popMai3My B IMiAX0Aax J0 peai3allii mpaBa Ha 3aXUCT
JOLULJIBHO BIPOBAJAUTU €AMHY CHUCTEMY KOHTPOJIO 3a SIKICTIO HaJaHHS MpPaBOBOi
nornoMoru. Taka cucTeMa Mae BKJIIOUATH SIK BHYTPIIIHIA ayIUT B MeXaX aJIBOKaTChKOT
CHUIBHOTH, TakK 1 30BHIIIHINA HamIsA 3 00Ky He3ajaekHUX opraHiB. Lle 103BonuTh He muie
BUSIBIISITH ~ (pakTH  (OpMajbHOTO BUKOHAHHS OOOB’SI3KIB  3aXMCHUKAMH, a ¢
CTUMYJIIOBATUME iX JIO OLIBII AKTUBHOT Y4YacTl Y MPOLIEC], 1[0 B CBOIO YEPTy 3a0€3MEeUNTh
peanbHy, a He e (GopMalIbHY peai3alliio mpaBa Ha 3aXHCT.

CyTTeBOI0 MpOOIEMOIO MpHU peatizallii IpaBa Ha 3aXUCT € HEPIBHOMIpHUMN

302



PO3MOALT aJBOKAaTChKUX pecypciB y KpaiHi. Y CUIbChKIA MICIEBOCTI JOCTYyI JO
KBaTi()IKOBAHOTO 3aXHCTy CYTTEBO OOMEXEHUM, OCKUIBKHA OUIBIIICTh JOCBIIUEHUX
a/IBOKATIB MpAIIOIOTh y BENIUKUX MicTax. lle mpu3BoAMTH 0 CcHUTyallii, KOJU KUTeEIi
BIJIJTAJICHUX PETi1OHIB (PAKTUYHO MO30aBJIeHI MOXJIMBOCTI CKOPHUCTATHUCS MOBHOIIIHHOIO
MPaBOBOIO JomoMororo. [Topsa 3 THM BapTO 3a3HAYUTH, IO HABITH MEPEPO3TOIITHBIIH
aJIBOKATChKI PECYpCH aKTyaJbHOIO 3aJHUIIUTHCS MPoOJieMa HaJSKHOTO 1HOOPMYBaHHS
M1JJ03PIOBAaHUX IPO IXHI IIpaBa, 30KpeMa y CIipaBax, 110 pO3MISAAI0THCS 32 CKOPOUYEHOIO
MpoIeIyporo abo i3 3acToCyBaHHsIM yrof [4, ¢. 71], amke y Takux BUMaaAKax e(eKTUBHA
peaiizallisg IpaBa Ha 3aXUCT HEMOXJIMBa 0Oe3 HaJeKHOI B3aEMOJIl CTOPIH IIPOIIECY,
00I13HAHOCTI YYAaCHHMKIB Ta YITKMX TrapaHTii 3 OOKy JaepXaBu M0N0 JOTPUMAHHS
NpUHIUITY 3MarajibHOCTL. Tomy, sik 3a3HavaroTh Koanenko P. O. ta Cacko O.1., BaxxnBo
BpETyJIIOBaTH 3aKOHOAaBUy O0a3y TakuM 4YHHOM, 00 BOHA BIJAMOBIgada Cy4aCHUM
BUKJIMKaM Ta peaisaM, Kl BiIOyBaloTbcs Ha mnpaktumi [5, c. 106]. EdextuBHe
3a0e3MeueHHs MpaBa Ha 3axXUCT NOTpeOye MIABHUILIEHHS PIBHSA MPABOBOI KYJIbTYpHU
YYaCHHUKIB TIPOIECY Ta HAJIEKHOTO KOHTPONIO 3 OOKy cCyay 3a JIOTpUMaHHSIM
npolecyaibHuX rapanTid. OgHak BapTO 3a3HAYMTHU, 10 HOBI 3aKOHOAABYl HOPMU 1100
BJIOCKOHAJIGHHS peasi3allii mpaBa Ha 3aXHUCT B KOAHOMY pa3l HE MOBHHHI CTBOPIOBATH
MEePENIKO/IU Y TIPOBEACHHI BCEOIUHOTO Ta HEYMEPEIHKEHOTO JTIOCYI0BOTO PO3CIIiAyBaHHS
a00 MOT0 HIBEIIOBAHHS.
3abe3neueHHs] €(pEeKTUBHOCTI MpaBa Ha 3aXUCT, HA Hally TyMKy BUMAarae
KOMIUIeKCHOTO Tiaxoxay. [To-mepie, HeoOXiAHO BIOCKOHAIUTU 3aKOHOJABYl MEXaHI3MH,
30KpeMa 1010 iX BiJIMOBITHOCTI 10 MPaKTUYHKX peaniid. [To-apyre, moTpiOHO MiIBUIIUTH
piBeHb TpoQeciiHOl MIATOTOBKH aJBOKATiB, OCOOIMBO THX, IO MPAIIOOTh y cdepi
0e30ru1aTHO1 TpaBoBoi gornoMoru. [lo-TpeTe, cyoBa npakTuka Mae OyTH 30pl€EHTOBaHA HE
numie Ha GopMalibHEe TOTPUMAHHS TPOIECyaTbHUX HOPM, a ¥ Ha OIHKY (aKTHYHOT
€(hEeKTUBHOCTI 3aXUCTY.
Bupimenns: BkazaHux mpoOsieM € KIHOYOBUM ISl 3a0€3MEUEHHsI CIPaBEIJIMBOTO
npaBocysa B Ykpaini. KoMrnmekcHu miaxiji, BIOCKOHAJICHHS 3aKOHOAABUMX MEXaHI3MIB

Ta MiABUIIEHHS MpOoQeciiHOro piBHA aJBOKATIB € KIIOYOBUMHU YMOBaMHU €(PEKTUBHOIO
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3aXUCTy IIPaB YYaCHMKIB Ipouecy. JIuiie 3a Takux yMOB MOKHA TOBOPUTH MPO peajbHe,
a He (popMasibHE TOTPUMAHHS IPaB JIIOANHU.

BucHoBku. 3a0e3nedeHHs MpaBa Ha 3aXUCT € HE JHIIE IOPUIUYHOIO
BUMOTO0, a ¥ Ba)XJIMBOK MEPEAYMOBOIO JOBIPU JO CUCTEMH KPUMIHAJIBHOI FOCTHULIII.
VYrnockoHaJeHHs] MEXaHI3MIB peasi3allii [bOro MpaBa CIPHUITHME IiJBULICHHIO SKOCTI
MPaBOCY/Is, 3MIIIHEHHIO BEPXOBEHCTBA MIpaBa Ta 3aXMCTY MpaB JIOAUHU B YKpaiHi.

Ha nHamy nymKy, BaXJIMBUM KPOKOM [0 BHpIIIEHHS LHUX NHUTaHb €
3aIlpOBAKCHHS MEXaH13MIB HE3aJIe)KHOTO KOHTPOJIO 3a TOTPUMaHHSIM IIpaBa Ha 3aXUCT,
YAOCKOHAJIEHHSI CUCTEMHU HaJaHHs O€30IUIaTHOI MPaBOBOi JONOMOIM Ta IiJABUIIECHHSA
IIPaBOBOI KyJbTYpH HacelleHHs. JIuile KOMIUIEKCHUM MiIXiA J03BOJMTH 3a0€3MEUnTH
peallbHy, a HE JAEKJIapaTHBHY JiI0 LbOTO MpaBa, IO, CBOEI YEPror, CHPUATUME

3MIITHEHHIO MTPaBOBOi CUCTEMH YKpaiHM Ta ii BIAMOBIIHOCTI €BPONEHCHKUM CTaHIapTaM.
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OLISEYCHYK O. ENSURING THE RIGHT TO DEFENSE IN
CRIMINAL PROCEEDINGS

This paper examines the current problems of implementing the right of a
person to legal aid in criminal proceedings. It examines the main legislative principles
and practical aspects of applying the relevant norms in the activities of law enforcement
agencies and the court. The difficulties encountered in accessing a lawyer, shortcomings
in the operation of the free legal aid system, formalism in the courts' approaches to
assessing the effectiveness of the defense, and the uneven distribution of legal resources
are analyzed. Directions for improving existing mechanisms are proposed, taking into
account the requirements of fair trial and international standards.

Key words: criminal process, right to defense, lawyer, suspect, procedural

guarantees, legal aid.

HNPOBJIEMATHUKA JOKA3YBAHHSA ®I3UYHOI'O JOMAIIHBOI'O
HACHJIBCTBA

J1. 1. Hikook

HaykoBuii kepiBHUK: K.10.H., go1l. O. I. Cacko

AHoraunisi. Po3misiHyTO npo6aemy (pi3MYHOTrO JOMAalIHBOTO HACHIJIBCTBA B YKpaiHI

B YMOBaX BOEHHOTO CTaHy, €EKOHOMIYHOT HECTaOIIbHOCTI Ta COIIaJIbHOTO HAIPYKEHHS.
[IpoanainizoBaHO HOpMATUBHO-TIPABOBY 0a3y, 30kpeMa 3akoH Ykpainu «IIpo 3anmobiranus
Ta MPOTU/III0 JOMAIIHBOMY HACHIbCTBY», CcT. 126-1 KK VYkpainu Ta ct. 173-2 KYnAII.
3BEpHEHO yBary Ha KJIIO4YOBY O3HAKY KPUMIHAJIBHOTO MPAaBONOPYLIEHHS — CUCTEMHICTh
HisiHb, 1110 mependayae ix HeogHopaszoBicTh. OKpeMa yBara mpUAUIAETbCS TPYAHOIIAM
¢ikcarii (axTiB HaCUJIbCTBA, Opaky JOKa30BOi1 0a3u Ta HEAOCTATHIM KOOPIMHALI MiX
MEIMYHUMU YCTaHOBAMHU, IIPABOOXOPOHHUMH OpraHaMu Ta Cy/lI0Boo cucteMoro. Hamano

MPOMO3MIIII 100 BIAOCKOHAJICHHS MPOTUIlI JOMAIIHHOMY HACHUJILCTBY: pO3pOOKa
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IHCTPYKIIIM JJI1 MEIUKIB, CTBOPEHHS HHUGPOBUX I1HCTPYMEHTIB [JIsi TOTEPIIHX,
MIABUINCHHS KBajiikamii TOJMIIMENChKUX Ta MPOCBITHHUIIBKA JISUTBHICTH CEpell
HACCJICHHS.

Kuo4oBi ci10Ba: HaCMIIBCTBO, JOMAIIIHE HACUJILCTBO, (pizuuHe HacuiIbcTBO, KKY,

KpUMiHaAJIbHE MPABOMOPYIICHHS, TOTEPIILIL.

JloMalliHe HACHJIBCTBO € CEPHO3HOIO COIIABbHOIO MPOOIEMOTO, SIKa 3aUilae 3HAYHY
KUTBKICTh YKpaiHChKHX poAuH. He3Baxaroun Ha HassBHICTH HOPMATHUBHO-IIPABOBOI 0a3w,
YrMaJsio BUMIAAKIB 3aJIMIIAIOTHCA 11032 yBarok abo 0e3 HaleKHOro pearyBaHHs. B ymoBax
BOEHHOTO CTaHY, MOCTIMHOTO CTPECY Ta €EKOHOMIYHOI HECTaOLTLHOCTI PiBEHb JOMAITHBOT
arpecii 3pocrae, 110 11e O1JIbIlIe YCKIaIHIOE CUTYAITIIO.

3akoH Ykpainu «lIpo 3amobiranss Ta mpoTUIII0 JOMAIIHBOMY HacUILCTBY» [1] Ta
ctarts 126-1 KpuminanbHOTo KoAekcy YKpainu nependadyaroTh BIAMOBIIAIBHICTD 32 HOTO
BunHEHHs [3]. YTiM, SIK TOKa3ye MpakTUKa, camoro (hakTy HACUILCTBA HEAOCTAaTHHO —
JUIS. TIPUTATHEHHS OCOOM 10 KpHMIHAJIBHOI BIJIMOBIIAJIBHOCTI HEOOX1HO HaJaTH
MIEPEKOHJIUBI TOKA3H.

CucTeMHICTh € O00OB’SI3KOBOI0 O3HAKOIO KPUMIHAJIBHO KapaHOTO JIOMAIIHbOTO
HacuibCTBa, nependayeHoro cr. 126-1 KK VYkpainn. Bona mnonsdrae y BYMHEHH1
[IOHAWMEHIIIE TPHOX [id, IO MAaOTh O3HAKH JTOMAITHROTO HACHIIBCTBA (32 BUHATKOM
CEKCYaJbHOTI0), 1 K1 CIIPUYMHUIIN X04a O OJWH 13 HACHTIAKIB, 3a3HAYEHUX Y JUCIIO3MINT
i€l cTarTi. Ko ocody Tpuyi NPUTATHYTO A0 aAMIHICTPATUBHOI BIATOBIAAIBHOCTI 3a
ct. 173-2 KYnAIl [2], ue Mo)e cTaTu MiACTaBOIO JUIsl BIAKPUTTS KPUMIHAIBLHOTO
npoBakeHHs 3a cT. 126-1 KK Vkpainu [5]. Ha namry aymMky, Takuii miaxiz € OpuauaHO
YITKUM, OTHAK CTBOPIOE PU3UK, IO MEPIIIi B €Mi3011 HACUIBCTBA MOXKYTh 3aTHILIATHCS
0€3 HaJIeKHOTO pearyBaHHs a00 MaTH JIMIIE aJMIHICTPATUBHI HACTIAKU. Y BUMAIKaX,
KOJIM BXKE€ TEPIIMA aKT HACWJIbCTBA MAa€ CEpHO3HI HACHIAKK (CEpelHbOI UM TAKKOI
TSOKKOCT1 TijiecH1 ymkomkeHHs: — ¢T. 122, 121 KK Vkpainu), BapTo He 0OMeyBaTucs
KpUTEPIEM CHCTEMHOCTI, a 3aCTOCOBYBAaTH BIANOBIIHY KpUMIHAJIbHY KBaJi(iKaliio.

3aKOHONABCTBO Mae€ 3a0e3rneuyBaTH HE JIMIIE PEaKIil0 Ha MOBTOPIOBAaHICTb, a U
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YYTIAUBICTb JIO TSKKOCTI KOKHOTO OKPEMOT'O BUIIAJIKY.

BBakaemo, 110 KJIt040OBa MpodiaeMa MoJirae y CKIaIHOCTI ONEpaTUBHOIO 300py
nokaziB. [loTepminai yacTo HE 3HAIOTh, K 1 Ky[Iu 3BEpTaTUCs, 100 HAJIEKHUM UYUHOM
3aikCyBaTH TUIECHI YIIKOJDKEHHS. Y 0ararboX BHIaJKaxX BOHU BTPAYalOTh 4ac, a pazoM
3 HUM — 1 IIaHC MIATBEPIUTH MPaBOMOPYIICHHS, a/IKe YIIKOHPKEHHS IBUIKO 3HUKAIOTh.
Yacto mikapi QikCyrOTh HE BC1 TpaBMU 200 B3araiii He CKJIAal0Th BiAMOBITHI JOKYMEHTH
0e3 HamossiranHd 3 Ooky mnortepmniioro. lle Bka3dye He e Ha MNPOTAIMHU B
3aKOHOJABCTBI, a i Ha OpaK MIKB1JOMYOI B3a€EMO/II{ Ta YITKUX MIPOTOKOJIIB pearyBaHHsI.

JIOLIbHO 3ampoBaAUTH OOOB’SI3KOBY IHCTPYKIIIIO JJIi MEIUYHHUX IPaIliBHUKIB
IIOJI0 I MpHU IiJI03p1 Ha HACHJIbCTBO, sKa O BKiIOYana (pikcariro HaBiTh HE3HAUHHX
TpaBM 1 MOBIIOMJIEHHS TPaBOOXOPOHIIB. KpiM Toro, MoxkHa 0ys10 6 BOpOBaUTH CUCTEMY
aHOHIMHOTO MOBIJIOMJIEHHS IIPO HACHJIBCTBO Yy 3aKJa/laX OXOPOHH 3/10pPOB’Sl — CBOEPIIHY
(TPUBOXKHY KHOTIKY.

He MeHI1 cepito3HOI0 TPOOIEMOI0 3aJIUIIAE€THCS TOJIEPAHTHICTD J10 «II00YTOBOTO»
HacwibcTBa. CHHLI a00 MOAPSMMHM YacTO HE CHPUNMAIOThCA SK IMiJICTaBa MAJis
opuauyHoro pearyBanHsa [4]. Ilpore peryiasipHiCTh 1, TNCUXOJIOTITYHUA THUCK Ta
3aJIEKHICTh TOTEPIIJIOTO BiJl KPUBIHUKA MAalOTh BPaxOBYBAaTHCS HapiBHI 3 (QI3UYHUMHU
ykomkeHHsIMu. Lle nmoTpeOye 3MiHM He JUIIe 3aKOHOAABCTBA, a M MIAXOAIB Y CyHOBII
MPaKTHUILIL.

[TpoGnema nokazyBaHHs (PI3UYHOTO JOMAITHHOTO HACUJIHCTBA OB’ I3aHA 3 THM, 110
OKpeMI €130 MOKYTh 3/1aBaTUCS] HE3HAUHUMHU, aJie B CYKYyITHOCTI CTBOPIOIOTH CEPHO3HY
3arpo3y MoTeprijoMy. 3HaYCHHS MalOTh HE TUIBKH JOKYMEHTAJIbHI JOKa3H, a i CBITUYCHHS
MOTEPIIINX, OKA3U CB1JKIB, BUCHOBKH €KCTIEPTH3 TOIIIO [5].

OuyeBupHO, 1O GopMaTbHUIN MiAXiA 3 OOKY MPaBOOXOPOHIIIB JIUIIE MOTIUOIIOE
npoOnemy. Komm momineiceki CnpuiiMaloTh HACHIBLCTBO SK 3BUYAMHY CBapKy, a0o
OOMEXKYIOThCS CKJIAJJaHHSAM aJMIHICTPATUBHOTO MPOTOKOIY, MOCTpPa)xAajli BTPAYyalOTh
BIpY y CIIpaBeJIUBICTh. BUnpaBUTH CUTYalliI0 MOXKHA HUISIXOM iABUIIEHHS KBaJiikalii
MPAIliBHUKIB, 3allPOBA/KEHHS CIEIlalli30BaHUX KypCIB Ta TPEHIHTIB 13 HArojiocoM Ha

€MITaTII0 Ta KOMIUIEKCHUM MiIX1]T IO OLIHKUA CUTYAITIi.
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EdexTuBHa mpotuais Gi3U4HOMY JOMAIIHROMY HACHJIBLCTBY TAKOXK HEMOXKJIMBA O€3
IIIUPOKOI MPOCBITHUIIBKOI KaMIlaHii. [ poMajsiHu MOBUHHI YITKO 3HATH, K1 J1i BBa)KaTu
HACUJILCTBOM, SIK iX (DIKCyBaTH, Ky[Iu 3BEpPTATHCS Ta sKI MpaBa BOHW MaroTh. Bapto
CTBOPHUTH €JIMHY OHJIAMH-TUIaTGopMy, 1ie Oyre 310paHa Bes iHdopMaIlis — BiJl FOPUIMIHUX
MOpaji 10 KOHTAKTIB CITY>KO MIATPUMKH.

Takox momiapHUM Oy0 0 po3poOUTH MOOUTHHHM TOMATOK MJIsi TTOCTPAKIATHNX,
KWW J03BOJISIB OU:

- 3adikcyBatu a0ka3u (Poto, Bigeo, aymio);

- BECTH 3aXMIIEHUN ITOACHHUK O,

- MaTy IPsIMUHM JOCTYI JI0 IOPUCTIB 1 IICUXOJIOT1B;

- 3HAUTH HANOMMKIMI KPU30BUHM LIEHTP a00 MPUTYIIOK.

Boanowac pgepaBa Mae rapaHTyBaTH O€30IUIaTHY IIPaBOBY JOMOMOTY Ta
PO3ILIMPUTH MEPEXKY MPUXUCTKIB sl mocTpaxkaanux. Yacto came Opak Oe3medHOro
MICIIS JIJIST IPOKMBAHHS 3MYIITY€ JTFOMUHY MOBUYATH 200 TTOBEPTATHUCS O KPUBIHUKA.

[IpobGnema goka3zyBaHHS (PI3UYHOTO JOMAIIHBOTO HACUJIBLCTBA TMOJSATAE Y
CKJIaJIHOCT1 300py HaJICKHUX JJOKa31B, MONPHU HASIBHICTh KPUMIHAJIBHOI B1IMOB1AaIBHOCTI
3a cT. 126-1 KK Vkpainu. Yacto moctpaxkjgani He 3HAKOTh, K 3aikCyBaTv TiIE€CHI
YIIKOMKEHHS a00 BTPavyaroTh 110 MOXKJIMBICTh Yepe3 Opak vacy, IHCTPYKLIHA 1151 MEIUKIB
Ta QopMalbHUN TMIAX1A MOpaBOOXOpOHIIB. Hepigko HaBiTh cepHoO3HI €mi301u
3QIMIIAIOTHCS 03 HaJICKHOT peaKiii, OCKUIbKH HE BIATIOBIIA0Th KPUTEPIFO CUCTEMHOCTI.
VY cynoBiil MpakTULl TAKOK HEAOOIIHIOETCA CYKYITHICTh IPIOHUX €Mi30/(1B HACUJIbCTBA,
10 CTBOPIOE 3arpo3y JJIS MOCTPAKIAINX.

Jns momonaHHs TIpoOJIEMH HEOOX1HO BJIOCKOHAJIIMUTH MeXaHI3MHM  (ikcarii
HACWUJIbCTBA, HAJIATOAUTH B3aEMOII0 MDK MEIWYHUMH W  TPaBOOXOPOHHUMHU
CTPYKTypaMH, 3alpOBaIUTH MU(PPOBI IHCTPYMEHTH Ta MOCUIIUTH TIPOCBITHUIILKY pOOOTY

CCpca HACCIICHHA.
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Nikolyuk D. PROBLEMS OF PROVING PHYSICAL DOMESTIC
VIOLENCE
The problem of physical domestic violence in Ukraine under martial law, economic

instability and social tension is considered. The regulatory framework is analyzed, in
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particular the Law of Ukraine “On Prevention and Counteraction to Domestic Violence”,
Art. 126-1 of the Criminal Code of Ukraine and Art. 173-2 of the Code of Administrative
Offenses. Attention is drawn to the key feature of a criminal offense — the systematic
nature of acts, which implies their repetition. Special attention is paid to the difficulties
of recording the facts of violence, the lack of evidence and insufficient coordination
between medical institutions, law enforcement agencies and the judicial system.
Proposals are made to improve the fight against domestic violence: the development of
instructions for doctors, the creation of digital tools for victims, the training of police
officers and educational activities among the population.

Keywords: violence, domestic violence, physical violence, Criminal Code of

Ukraine, criminal offense, victims.

KPUMIHAJIBHA BIAIIOBIJAJIBHICTD 3A BUKOPUCTAHHSA
YPA3JIMBOI'O CTAHY NOTEPILIOI OCOBU Y CIIPABAX ITPO
TOPI'IBJIIO JJIOABMHA

1. O. Copokoanra

HayxkoBuii kepiBHUK: J01IeHT, K.;0.H. O. I. Cacko

AHortanisi. Po3misiHyTO  mpobneMy  TOPriBil  JIFOABMHU  SIK OJHOTO 3
HalHEOEe3MEeYHINX KPUMIHAIBLHO-TIPABONIOPYIIEHD, [0 CTAHOBUTH CEPHO3HY 3arpo3y
OCHOBHMM TIpaBaM 1 cBoOojaM JoauHu. OCOOIMBY yBary NpUIIJIEHO BUKOPUCTAHHIO
ypa3aMBOTO CTaHy TMOTEPIUIMX K KIOUYOBOTO MEXaHi3My BYMHEHHS IHOTO
npaBonopyiieHHsa. [IpoaHanizoBaHO HOPMH YKpaiHCHKOTO 3aKOHOJABCTBA, 30KpeMa
nojoxeHHs cT. 149 KpumiHanbHOTO KOAEKCY YKpaiHd, sKI mependaqyaroTh
BIJIMOBIIATILHICTH 32 TOPTIBIIO JIIOABMH, & TAKOXK CYIOBY MPAKTHKY IIOAO BU3HAYCHHS
ypa3iauBoOro crany. Busiieno npodieMu GopMaibHOrO MiAXO1y 10 BCTAHOBJIEHHS LIbOTO
CTaHy Ta TPYAHONIl y JOBEIEHHI MOro BIUIMBYy Ha MoTepnuiux. Haronomeno Ha
HEOOXIAHOCTI BJIOCKOHAJICHHS MEXaHI3MIB BUSIBICHHS JKEPTB TOPTIBII JIIOIBMH,

MIJIBUIICHHS €(PEKTUBHOCTI TMPEBEHTHUBHUX 3aXOJiB, a TaKOX IMOKPAIICHHS SKOCTI

310



CYZIOBOTO PO3TIISAY BiJIMTOBIAHUX CTIPaB.
KurouoBi cjioBa: KkpuMiHaibHA BIMIOBIIAJIBHICT, TOPTIBIIS JIOABMU, YPa3IUBUN

CTaH, MoTepmiia ocoda, eKCIUTyarallis, KpuMiHaJIbHE MTPABOMOPYIIICHHS.

TopriBis MIONBMH € OIHUM 13 HAHEOE3MEUHIMNX 1 BOIHOYAC HAUITIICTYHIIIAX
KPHMiHAJIBHUX TPABONOPYIIEHb CY4acHOCTI. [i KepTBaMH MOXYTh CTAaTH SIK YONOBIKH,
TaK 1 )KIHKW YM JIITH — HE3aJIe)KHO BIJ BIKY, pacu abo coriaibHOro crarycy. Lle sBuiie
I[IJIKOM CTIPaBEAJIMBO Ha3MBAIOTh Cy4acHOIO (OpMOIO paOCTBa, ajpke BOHO M030aBisie
JIIOIMHY TIpaBa Ha CBOOOY, T1IHICTD 1 OE3MEKY.

Ocob6auBo rOCTpO 11 mpoOiema TMocTajia B YKpaiHi Mmicast MOYarKy
noBHOMAacIITabOHOTO BToprHeHHs pd y 2022 poui. MacoBi nepeMilieHHsI HACEJIEHHS, XaoC
Ta 3arajlbHUi CTpec CTBOPHIIM iJIeaJIbHI YMOBHU JJISI aKTHBI3aIlli JiSTIbHOCTI TOPTOBIIIB
monbmu. CaMe B TaKUX YMOBax — KOJIM JIFOJWHA BTpavae JiM, 3aCOOM O ICHYBaHHS,
colllaibHI 3B’43KH Ta MIATPUMKY — BOHA CTa€ OCOOJIMBO BPA3IMBOIO O MAHIMYJISIIHN 1
HE3aKOHHOI JISTTbHOCTI.

[IpuknagamMu ypasjiMBOrO CTaHy MOXYTh OyTH BIACYTHICTh MOCTIMHOIO HUTIIA,
CKJIaJIHa MareplalibHa CHUTYaIlisl, IICHXOEMOIIHHE BUCHAXCHHS, 3QJICKHICTh BiJl 1HIIHUX
oci0, 30kpeMa (iHAaHCOBAa YW €MOLifHa, BTpara TOIyBaJbHUKA, IHBAJIIAHICTH abo
CepHO3HI XpOHIUHI 3aXBOPIOBaHHS. YPa3aUBICTh MOXE MaTH SIK 00’ €KTUBHI MPOSIBU, TaK
1 IpUXOBaHMM, Cy0’ €KTUBHHM XapakTep.

3a o¢imiitHoO 1HPOopMaliero HaiioHanbHOT coLiaibHOI CEPBICHOT clTy:k0H, y 2024
POIIi CTaTyC MOCTPAKIATNX BiJ TOPTiBii TtoapMu oTpumanu 182 ocobu [2]. Ls nudpa,
OJTHAaK, HE BIIOOpakae peallbHUX MacITabiB MpoOJeMH, OCKIIbKH 0araTto BHUIIAJIKIB
3QJIMIIAIOTHCS  HEBUSIBICHHMMH Yepe3 CTpaX, CTUIMaru3aiiro abo HeAoBIpy 0
MIPaBOOXOPOHHUX OPTaHiB.

Ha nam nornsan, epexTuBHA NPOTUIISA TOPTIBII JHOABMHU MOBUHHA NOYMHATHUCS 3
BU3HAHHS Ypas3JIMBOCTI K IIEHTPAJIBHOTO CIEMEHTY IhOTO0 KPUMIHAJIBHOTO
npaBonopymieHHsa. CaMe ypas3JIMBHI CTaH YaCTO CTA€ TIEI0 «TOYKOKO BXOAY», Uepe3 sIKy

MPABOIMOPYIIHUKKA OTPUMYIOTh KOHTPOJb HaJ IMMOTEPNUIMM. Y I1IbOMY KOHTEKCTI
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ocobnmuBOoi Baru HaOyBae moyiokeHHs CT. 149 KpumiHanbHOro Kojaekcy VYKpaiHu,
BIJIMOBIAHO JI0 SKOTO KpHUMiHAjdbHA BIAMOBIJAIBHICTH 3a TOPTIBIIIO JIFOIBMHU HACTae€,
30KpeMa, Y BUTIQJKaX BUKOPUCTAHHS YPa3JIUBOTO cTaHy 0coOu [1]. 3rigHo 1. 2 IpUMIiTKH
1o ct. 149 KpumiHaibHOTO KOJIeKCy YKpaiHu BU3HAuUa€ ypas3JIMBUIl CTaH SIK TaKuH, 1110
no306aBisie 0co0y MOXIIMBOCTI YCBITOMITIOBATH CBOT i UM KepyBaTH HUMHU — 1 IIE MOXKE
OyTH CIPUYMHEHO SK (DI3UYHUMHU a00 TMCUXIYHUMHU OCOOJMBOCTSIMH, TaK 1 BIUTUBOM
30BHIIIHIX OOCTaBHUH: BIMHM, O1HOCTI, BTpaTH OJMU3BKUX, XBOpoO Tomio. Ha sxaib,
MpaKTHUKA 3aCTOCYBAHHS I[HOTO TIOJIOKEHHS YacTO 3BOAUTHCS 10 (HOPMAIIBHOTO BU3SHAHHS
OKPEMUX 30BHIIIHIX 00CTaBUH — TaKUX SIK 0€3p00ITTs a00 HU3BKUM PIBEHb JTIOXOAY — 0€3
JIOCTaTHHOTO aHAI3y IXHBOT'O pEalIbHOTO BIUIMBY Ha 3/1aTHICTh 0COOW YCBIIOMITIOBATH Ta
KOHTPOJIFOBATH CBO1 J1i. ¥ 0ararbox BUNAJKaxX CyIH HE BPaXOBYIOTh IICUXOJIOTTYHUM THCK,
CTaH cTpecy ab0 eMOIiHy 3aJeKHICTh, III0 MOXKE ICTOTHO BIUIMBATH Ha TOBEIIHKY
MOTEPILIOTO.

Mu nepekoHaH1, 1110 iAXIJ A0 OLIIHKK Ypa3JIMBOrO CTaHy Ma€ OyTH KOMITJIEKCHUM:
HEOOX1JIHO BpaxOByBaTH HE JIMIIE 00’ €KTUBHI COIIaJbHO-EKOHOMIYHI TIOKa3HUKH, ajie
BHYTPIIIHII NCUXOEMOLIMHUN cTaH ocoOu. Hampukman, *xiHka, sKa BTpaTWia XKUTIO
yepe3 BlifHy Ta 3MyIlieHa TUMYaCcOBO MepeOyBaTH 3 MAJIOIITHIMU IITBMH 32 KOPIOHOM 0€3
3ac001B A0 ICHYBaHHS, MOX€E He JuIIe (I3MYHO, a ¥ eMOUIMHO OyTH HECTPOMOMXHOIO
3aXHCTUTHU ceOe Ta MPUUMAaTH yCBIIOMJIEH] PIIIICHHS — I1€ 1 € IPOSBOM ypa3JIUBOIO CTaHY.

Henooriinka 3HaueHHsI ypa3JIMBOTO CTAaHYy MOXKE MPU3BOAUTH /10 HEMPABUIBHUX
a00 HecCNpaBeMIUBUX CYIHOBUX pIllIEeHb, KOJIM OCOOHM, fKI BUMHWIM KpUMIHAIBHI
MIPaBOTIOPYIICHHS 3aJIMIIAIOTHCS HEMOKapaHUMU, a MOCTpakiaiai — 06e3 HeoOXiTHOTO
3axucTy. Taka cUTyallisi CTaBUThH IiJl CyMHIB He Julle €(eKTUBHICTh KPUMIHAIBHOTO
NepeciiyBaHHs, aje ¥ caMy TyMaHITapHy MICII0 JEpXKaBU IIOA0 3aXUCTy
HaWBpA3JIUBIIINX BEPCTB HACEICHHS.

3 omsAy Ha BHKIAJCHE, BBAXAEMO 3a HEOOXiIHE BIOCKOHAIWTH HE JIUIIE
3aKOHOJ/IaBCTBO, a i MEXaHI3MH BHSIBJIICHHSI KEPTB TOPTiBII JIOIBMH — 30KpeMa IUIIXOM
CTBOPEHHSI MDKBIJIOMUMX TPyl pearyBaHHS, aKTHUBI3alii poOOTH COLIAJIbHUX CITYXkO,

3aJIy4eHHs TICUXOJIOTIB 1 KPU30BUX KOHCYABTaHTIB. OKpIM TOTO, BAKIMBO 3a0€3MEUUTH
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HaJICXKHY MIATOTOBKY CYIJIB, CIITYMX Ta MPOKYPOPIB 1100 1MeHTU]IKALl ypa3IuBOro
CTaHy K IOPUJANYHO 3HaUyI0i 0O0cTaBUHU. TOPTiBIIA JIIOABMHU 3AJIUIIAETHCS CKIAIHUM 1
OararorpaHHUM KPUMiHAIbHO-TIPABOBUM SIBHILIEM, [0 BUMAra€ CUCTEMHOTO MIAXOAY 10
BUSIBJICHHSI, PO3CIIIyBaHHS Ta 3al00IraHHs. YPa3JIMBUHA CTaH MOTEPHIIMX BUCTYIIAE HE
JIMIIIE YMOBOIO, IO TOJETIIYy€ BUYMHEHHS [[HOTO KPUMIHAJIBLHOTO MPABOMOPYIIECHHS, a i
BOXUJIMBUM KpPHUTEPIEM TMpU MpaBoBii KBamidikamii Ta OmiHII BuHYyBarocTi. [Iporte
HUHIIIHA NPaKTHKa PaBO3aCTOCYBaHHS JEMOHCTPYE HEAOCTATHIO yBary 10 IMMOMHHUX
COLIIANTBHUX 1 ICUXOJIOTIYHUX YMHHHUKIB, 10 POPMYIOTH IIEH CTaH.

3 MeTow MiABUIIEHHS €(PEeKTUBHOCTI MPOTHJII TOPTIBIL JIIOABMHU HEOOX1THO
BIOCKOHQJIUTU CYIOBY MpakTHUKy 3 YpaXyBaHHSM KOMIUIEKCHOTO MIAXOAY JO
BCTAHOBJIEHHS YPa3JIMBOI'0 CTaHY, TOCUJIUTH MI>KB1IOMYY CHIBIIPALIO Y cepl BUSBICHHS
Ta MIATPUMKH SKEPTB, 3alpOBaJUTU HaBYaJbHI MpOrpaMu Ui TPEACTaBHUKIB
MIPaBOOXOPOHHOI Ta CY/I0BOI CUCTEMHU HIOJO 1I€HTU(]IKALIT yPa3IUBOCTI K KIHOUYOBOTO
€JIEMEHTY KPHUMIHAJIIBHOTO-IIPaBONOPYILIEHHS, 3a0€31eUnTH MOCTIMHUNA MOHITOPUHI Ta
aHaj i3 CUTyallli, 0 JI03BOJUTH BUSABISATH HOBI (opMH ekcrutyatarii. Jlume uepes
CUHEPTII0 3yCWIb JAEP’KABHUX IHCTUTYLIH, TPOMAJCHKUX OpraHi3aliil Ta Mi>KHAPOJIHUX
MapTHEPIB MOXKHA €()EKTUBHO 3aXUCTUTH TpaBa JKEPTB 1 3pyHHYBATH MEXaHI3MHU, SK1

J03BOJIIIOTH ICHYBAaTH Cy4acHOMY paOCTBY B ymoBax XXI CTOMITTS.
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SOROKOLYTA D. CRIMINAL LIABILITY FOR EXPLOITATION OF
THE VULNERABLE STATE OF THE VICTIM IN HUMAN TRAFFICKING
CASES

The problem of human trafficking is considered as one of the most dangerous
criminal offenses, which poses a serious threat to fundamental human rights and
freedoms. Special attention is paid to the use of the vulnerable state of victims as a key
mechanism for committing this offense. The norms of Ukrainian legislation are analyzed,
in particular the provisions of Article 149 of the Criminal Code of Ukraine, which provide
for liability for human trafficking, as well as judicial practice regarding the definition of
a vulnerable state. The problems of the formal approach to establishing this state and the
difficulties in proving its impact on victims are identified. The need to improve the
mechanisms for identifying victims of human trafficking, increasing the effectiveness of
preventive measures, as well as improving the quality of judicial consideration of relevant
cases 1s emphasized.

Keywords: criminal liability, human trafficking, vulnerable state, victim,

exploitation, criminal offense.
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3BIJIHEHHSI BIJI KPUMIHAJIBHOI BIIITOBIIAJBHOCTI HA
HIACTABI HIPUMHUPEHHA 3 IIOTEPIHIJIMM: TEOPIA TA ITPAKTUKA

A. b. llleBuyk

HayxoBwii kepiBHUK: K.10.H., 01 O. L. Cacko

AHoTamia: J{ocmiKyeTbCs I1HCTUTYT 3BUIBHEHHS OCOOM BiJ KPUMIHAJIBHOI

BIJIMOBIAAIBHOCTI Y 3B’ 53Ky 3 MPUMHUPEHHSM 13 TOTEPIIINM, TiependadeHuit crarrero 46

KpuminanpHOro KofiekCy YKpaiHu. AHAI3YIOThCS SIK TEOPETUYHI aCHeKTH IbOTO BUIY

3BUIBHEHHS, TaK 1 OCOOJMBOCTI MOro 3actocyBaHHs Ha mpaktuili. OcobinuBa yBara

NPUAUIIETBCS YMOBaM NPUMHUPEHHS, MPOLEAYPHUM IHUTAHHIM Yy KPUMIHAIBHOMY
MIPOBAIPKEHHI, @ TAKOX CYJIOBIM MPAKTHULII II0J0 3aCTOCYBAaHHS LI1€1 HOPMH.

KurouoBi cjioBa: kpumiHaibHa BiAMOBIIANBHICTh, 3BUIBHEHHS, MPUMUPEHHS 3

MOTEPILIUM, KpUMIHATIBHUN KOJEKC, IHCTUTYT IPUMUPEHHS.

Buksiaa ocHOBHOro Martepiajy: 3BUIbHEHHS BiJl KpUMIHAJIBHOT BIAMOBIIAJIbHOCTI
yepe3 IPUMHUPEHHS 3 TIOTEPIUTIM — 1€ TPUKJIAl TYMaHHOTO TiAX0My B KPUMIHATEHOMY
MpaBi Ta Ba)KJIMBA YaCTUHA MTPABOBOT MOJITUKHA YKpaiHH.

Tak, BianoBigHO A0 cTarTi 46 KpumiHaibHOTO KOJEKCY YKpaiHu, ocoba, sika
BIIEpUIE BUMHUJIA KPUMIHAJBHUN NPOCTYNOK ab0 HEOOEpeKHUl HETSHKKUN 370YMH
3BUIBHSIETBCS BiJI KPUMIHAJIBHOI BIAMOBIAAIBHOCTI, SKIIO BOHA MPUMHUpHIACA 3
MOTEPIUIMM Ta BIJIIKOIyBajia 3aB/laHl HEIO 30MTKH a00 yCyHyla 3amofisHy mkomy [1].
31 3MICTYy BKa3aHOi CTaTTl BUIUIMBAE, IO TaKe NPUMHUPEHHS MOXIMBE 32 YMOB
nependaueHnX 3aKOHOM Ta HE 3aCTOCOBYETHCS JI0 TSHKKUX YU 0COOJIMBO TSKKUX 3JI0UHHIB,
a TaKOX JIO TIEBHUX BUIB KPUMIHAIBHHUX MTPaBOMIOPYIIICHb.

[IpumupeHHss BUHHOT OCOOM 3 TOTEPNUIMM 3a CBOEID TMPHUPOJOID € aKTOM
J100pOBUIHLHOTO IPOLIEHHS, 1[0 MA€ IPYHTYBAaTUCS HA BUTbHOMY BOJIEBUSBJIEHH1 0€3 Oy/1b-
SIKOTO 30BHINTHBOTO BIUTMBY YHM TMPUMYCY. Bka3zaHe BOJICBUSBJICHHS TIOBHHHO OyTH
MIATBEP/DKEHE B Cydl K aBTGHTUYHE, 30KpeMa IUISXOM TOJaHHS BiAMOBIIHOTO

KJIOTIOTAHHSI TIPO 3BUILHEHHS BiJl KpUMIHAJIBHOI BIAMOBIAAIBHOCTI 3T1HO 31 cTaTTero 46
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KK Ykpainu abo BIJICYTHICTIO 3allepeueHb MOTEPIIIONO HI0A0 HOro 3aCTOCYBaHHS.

MoTuBH, SKUMH KEPYETHCS TOTEPIUIAN, TOTOKYIOUUCh HA IPUMHUPEHHS (KaliCTh,
pelniriiHi mepeKoOHaHHs, CHOJIBaHHS Ha JpyxkOy, Oa)kaHHS TMOJIMIIUTH CBOE MaiHOBE
CTaHOBHILE) JUIsl 3aCTOCYBAHHS BIJINOBIAHOT HOPMH, 3HaYE€HHA HE MaTUMyTh. [Ipu ibomy
HE € BaOXJIMBUM TaKOX, XTO CaMe BHUCTYIMB IHIIIATOPOM NTPUMUPEHHS (BUHHUI,
NOTEPMUINHI, IXHI 3HaOMI, IPAI[iIBHUKU TPABOOXOPOHHUX OpraHiB) [2, c. 923].

Oxpemy yBary Npu BHUpPIIIEHHI TakuX HIPOBAIKEHb, CYIH HAJNAIOTh IOHSATTIO
«TOTEPIINI, aJXe BiJl MPAaBUILHOTO PO3YMIHHS TaKOTO y4YaCHUKA MPaBOBIIHOCHH
3aJIeXKUTh 11X IpaBUiIbHE TIiyMaueHHs. Binrak, Benuka [Tanata BepxoBHoro cyny BBaxae,
0 TEepMIH «moTepniui» y koHTekcTi crarti 46 KK VYkpainu ciming po3ymita B
KPUMIHAJIBHO-IPABOBOMY CEHCl, TOOTO K 0cC00y, fiKa cTaja >XEPTBOIO 3JIOYHMHHOIO
MOCSITAHHSA BXKE 3 MOMEHTY MOro BUMHEHHS.

BukopucTanHs npaBa Ha IPUMHUPEHHS THITMMHU 0CO0aMH € HEMOKIIMBUM, OCKIJIbKA
TaKe MpaBO TICHO MOB'A3aHE 3 0CO00M0, sika Oe3mocepeaHhO MOCTpaXkaana BHACIIIOK
BUMHEHHS 110710 HET KPUMIHAJIBHOTO MpaBonopyiieHHs. [1i yac npuMupeHHs Juiie cam
MOTEPILIMN MOXKE BUPaKaTH CBOIO BOJIIO, @ HE 1HII1 0COOH, K1 € HOro MpeCTaBHUKaAMHU
abo mpaBoHACTyIHUKaMHU [3].

Ha namry nyMKy, y pasi BiICyTHOCTI OTEPIILIOTO, HIXTO 1HIITUHN HE YITOBHOBaKEHU M
BHCJIOBJIFOBATH HOT0 BOJIIO MIOAO MPUMHUPEHHS IPU BUPILLICHHI MUTAaHHS PO 3BUILHEHHS
BHHHOTO BiJl KpMMiHAJbHOI BiAMOBiAaabHOCTI. BomHowac 1ie He 1mo30aBisie OIU3BKHUX
POIMYIB MOTEPHUIOrO MpaBa Ha 3BEPHEHHS 3 BUMOIOK MPO BIAUIKOAYBAHHS 3aBIAHHUX
30UTKIB.

BapTto 3a3HauuTH mpo mepeaymMOBY 3acTOCYyBaHHS NPUMHMPEHHS. 3BUIbLHEHHS
BUHHOI 0COOHU BiJ KPUMIHAJIBHOI BIAMOBIIAJIBHOCTI Ta 3aKPUTTS CIIPaBH Y 3B'A3KY 3
MPUMUPEHHSM 13 TOTEPIILIAM MOXKITMBE TIJILKH B Pa3i BIAIIKOMYBAaHHS 3aBIaHUX 30UTKIB
ab0 yCyHEHHs 3anofisiHoi mkoau [4]. B 1aHOMy KOHTEKCTI Ba)KJIMBO pPO3MEKOBYBAaTH
MOHATTS BIAMIKOAYBaHHS 30UTKIB (K€ 31€OUIBIIOIO Mae maTepiajibHE BUPAXKEHHS) Ta
YCYHEHHS 3aIlOJIIIHOT KO/, SIKa MOKe OyTH sIK MaTepiaibHOIO, TaK 1 HEeMaTepiaJbHOIO.

Take po3MexyBaHHS € HEOOXIJTHUM JJIi HaJIe)KHOTO 3aCTOCYBAaHHS KPUMIHAJIBHOTO
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3aKOHY Ha MpaKTHUIll. BOHO 103BoJIsI€ Cyny IPaBUIILHO OLIIHUTH, YU CIIpaBAi Oy/Iu yCyHEH1
HACJIIJIKK TPABOIMOPYIICHHS 1 UM ICHYIOTh 3aKOHHI I1JICTaBH JIJIsl 3BIJILHEHHSI 0COOH BiJl
BIJIMTOB1TaJTEHOCTI.

BiamkoayBanHs 30MTKIB, SIK1 OyJIO 3aIOAISIHO 3JIOYMHOM, ITIOBUHHO OYTH ITOBHHM 1
JOCTaTHIM, OCKUIBKH JIMIIE TAKUM YAHOM MOKHA BBaXKaTH, 10 IIpaBa MOTEPIIIOro Oyinu
HAJIC)KHUM YMHOM MTOHOBJICHI, @ MPUMHUPEHHS — IIUPHUM 1 IPABOMIPHUM HIATPYHTAM IS
3BIILHCHHS BHUHHOI 0COOM BiJl KpUMIHAJIBHOI BiAMOBIIaNbHOCTI. JlocTaTHICTH
BIJIIITKOTyBAaHHST Ma€ BU3HAYATHCS] CAMHUM TIOTEPITLITUM 32 YTO/IOI0 3 0CO00T0, KOTpa CKoija
3JI049MH [2, c. 923].

VY pasi 3rogy Ha TPUMHUPEHHS MOTEPHUIMN CaMOCTIMHO BHM3HAUa€ XapakTep
3aBAaHUX 30MTKIB, (OpMY IIKOJU Ta CHOCOOM ii YyCyHEHHS, HE3aJeKHO Bl TOTO, XTO
BHUCTYIIUB 1HILIATOPOM MNpPUMHUpPEHHS. ToMy, SKIIO TOTEPHIIMI HE MOTOKYETHCS 3
PO3MIPOM  BIJIIKOAYBaHHS, TO 3aCTOCYBaHHS Takoi MIACTaBU SIK 3BIJIBHEHHS BiJ
KPUMIHAJIBHOI BIANOBIAQJIBHOCTI HE MOXKE OyTH 3aCTOCOBaHE. BaJIMBUM K B JaHOMY
BUIIAJIKY, III0 TaKe BIAIIKOIYBaHHS MOXXe OyTHM 1 HE TMOBHUM, MPOTE€ 0OOB’SI3KOBOIO
O3HAKOIO € caMe JI0CTAaTHICTh MOTO JJIsl MOTEPIILIOTO.

Ycynenns mkoan y kouTekcti ctarti 46 KK Ykpainu nependavae aii BUHHOT 0coow,
COpsIMOBaHI Ha IMOBHE a00 YacTKOBE BiJHOBJEHHS NOPYIIEHHX NpaB Ta IHTEPECIB
norepnuioro. BIT BC y cBoili mocTaHoBI HarojolryBajia 1o 3anoisHa KpUMiHAIbHUM
MpaBOMOPYIICHHAM ITKoja y po3yMiHHi cT. 46 KK Ykpainu mae Oytu Takoro, 110 3a CBOiM
XapakTepoM MIIA€ThCS BIAMIKOAYBaHHIO (ycyHeHHI0) [3]. OgHak, Kojiu ie MOBa Mpo
YCYHEHHsI IIIKOJM, HA HaIllle MEepPEeKOHAHHS, MA€ThCA Ha YBa3l MPO MOpaJbHY HIKOAY,
JYIIEBHI CTPaXXIaHHSs, TOIIO, SIKI HE MOXYTh OyTH YCYHEHI B TPOIIOBii (opmi.

[TpoGneMHUM 1 TUCKYCIMHUM 3aJTUIIAETHCS MTUTAHHS PO MOXKIIMBICTh OTEPIIIOTO
"mpoOaunT" BHHHOMY 3aBJlaHy IIIKOAY, TOOTO TIOBHICTIO BIAMOBHUTHCS BiJ
KOMIIEHCAI[IMHOTO acCleKTy MPUMHUPEHHS. Y HAyKOBIH JiTeparypi s npodiieMa aKTUBHO
obroBoproethes. [Ipodecop HO.B. baynin nonmyckae Taky MOXIMBICTb, BKa3yrouu, 1110
MpaBo MOTEPIIOT0 MPOOAYUTH IMIKOJY — 1€ MPOSB HOTO BOJI, SIKa MOBHHHA MaTH

IOpUJMYHE 3HAYEHHS Yy TMpouexypi OpuMHUpeHHs. CX0Xoi MO3MILIT JOTPUMYETHCS
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HaykoBellb A.O. Icpaensi, skuii He 6aunTh Iepeniko 1j1s1 3actocyBaHHs cT. 46 KK HaBiTh
y BUIIAJKaX, KOJIM MOTEPILIIUHN TPSIMO 3asiBIIsIE, IO HE BUMArae >KOJHOTO BIJIIITKOYBaHHS
[5, ¢. 380]. Mu, 3arajgoM, MOTOMKYEMOCH 13 TIO3HUITIE€I0 HAYKOBIIIB IIOA0 MOXJIHUBOCTI
MOTEPIUIOr0 JOOPOBUIBLHO BIJIMOBHUTHCS BiJ KOMIICHCAIll SIK MPOSBY MOro BOJI Y
MpOoIeypl MPUMHUPEHHS, OIHAK BBA)XKAEMO, IIO TaKa BiMOBAa IMMOBUHHA OyTH YiTKO
3apikcoBaHa, IOPUIMYHO MIATBEP/HKEHA JTOKAa3aMU Ta CYIPOBOIKYBATUCS HAJICKHOIO
MEePEBIPKOIO IOOPOBUIHLHOCTI 3 OOKY CYyAy 311 3a1100IraHHS MOKJIMBUM 3JI0BKUBAHHSM
abo THCKy Ha mOTepmuioro. Ajke, JOKa3H Ta JOKa3yBaHHS B KPUMIHAJIbHOMY
IIPOBA/PKEHHI BUKOHYIOTH KJIIOUOBY pOJIb y 3a0€3ME€YeHH] CHPaBEUIMBOIO CYI0BOTO
pimeHHs [6, c. 102].

3 oAy Ha PI3HOMAaHITHI MIAXOH, 10 ICHYIOTh y IOKTPUHI Ta CYJIOBI/A MPAKTHULIL,
MO’KHA CTBEPKYBaTH, 1110 Ha CbOTO/IHI YMHHE 3aKOHOAABCTBO BHMAarae BiJl 0COOH, sKa
nparse OyTH 3BUIbHEHOIO BlJl KPUMIHAJIBHOI BIAMOBIIAJIbHOCTI Ha MM1JICTaBl IPUMHUPEHHS,
HE JIMILE TPUMUPEHHS K (PaKTy, aje il MITBEpAKEHOT0 YCYHEHHS IIKOAM (Y TOMY YKCI1
HeMaTepiabHOi) a00 ii MOBHOTO BIIIKOAYBaHHSI.

[TpaxTHka 3acTOCyBaHHS MIPUMUPEHHS 3 TIOTEPIILTUM SIK MiJCTaBH AJIS 3BUIbHEHHS
B1JI KpMMIHAJIBHOI BIJMIOBIAILHOCTI Mepeadadae HEOOX1JHICTh MIATBEPIKEHHS CaMOTO
(daKkTy TPUMHUPEHHS, L0 YacTO BKJIOYAE 3'SICYBaHHS MO3MII MOTEPIJIOro MO0
MOJIMBOCTI TAKOTO 3BUIBHEHHS [7]. Y X011 CyI0BOTO pO3IISAY Cy/l 3aCIyXOBYE MO3UIIO
MOTEPIILIOTO Ta aHAJI3y€e 3MICT JOCATHYTO1 YTOMIU, KA CBITYUTH PO (PaKT MPUMHUPEHHS
3 BHHHOIO O0COOOI0, 3a/I0BOJICHHS BKUTHMH HEIO 3aXOlaMH IIOIO BiAIIKOTYyBaHHS
3anofAisiHUX 30WTKIB a00 YCyHEHHS IIKOAM, a TaKOXX BIJICYTHICTH 3alepedyeHb I0/10
3BIJILHCHHS OCTAaHHBOI BiJ] KpMMiHAIBHOI BiamoBizanpHOCTI. BC Haromomye, mo s
BCTAHOBJIEHHS (DAKTy TAKOTO MPUMUPEHHSI 000B’I3KOBUM € MIATBEPKEHHS OTEPILIUM
CBOET MO3UIIIT Y Cyi, IO CAYTy€ BAXKIMWBOIO MPOIECYaTLHOIO TAPAHTIEI0 3a0€3MEeUCHHS
NO0OpOBUILHOCTI MOrO BOJIEBHSIBICHHS, a IMiJl 4ac pO3IVISAY B CYIOBOMY 3acifjaHH1
MUTaHHS MPO 3BUIbHEHHS OOBMHYBAYEHOTO BiJl KPUMIHAJIBHOI BIJMOBIJAIBHOCTI came
MO3UIlS TOTEPIUIOr0 HIOA0 MOXJIMBOCTI TAaKOTO 3BUIBHEHHS y LIbOMY BHIIQJKy €

BU3HaualnbHOIO [7]. Tak, ko (akT NpUMUPEHHS MIX CTOPOHAMH JTOCTATHIM YMHOM
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HiATBEp/KEHU He OyB, Cyll HE 3MIr JOCHIAUTH CYTh TAKOTO BOJICBUSBIICHHS, TO
3BIJILHEHHS B1J] KpUMIHAJIBHOI BIJIMOBIIAIBHOCTI Ha TijicTaBi cT. 46 KK He qomyckaeThbes.

[TincymoBytoun, 1HCTUTYT TNPUMHUPEHHS BIOITpAa€ TO3UTUBHY pOIb Y
KPUMIiHAJILHOMY MPaBOCYII — BiH JO3BOJISIE PO3BAHTAXKHUTH CYIH, CIIPUIE IIBUIAKOMY
MOHOBJICHHIO MIPaB MOTEPIUIMX Ta J1a€ MOXKJIMBICTh BUHHIN 0CO01 BUIIPABUTH CUTYAIlIO
0e3 TPUTATHEHHS 10 KPUMIHAIBHOI BiAmoBimambHOCTI. OmHAK, IS TABUIICHHS
€(EeKTUBHOCTI 3aCTOCYBaHHS IILOTO MEXaHI3MY BAXJIMBUM € TIIMOOKE PO3YMIHHS Ta

JOTPUMAaHHS MPaB MOTEPIILIOTO.
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SHEVCHUK A. RELEASE FROM CRIMINAL LIABILITY ON THE BASIS
OF RECONCILIATION WITH THE VICTIM: THEORY AND PRACTICE

The article examines the institute of exemption from criminal liability in
connection with reconciliation with the victim, provided for in Article 46 of the Criminal
Code of Ukraine. The author analyzes both theoretical aspects of this type of release and
peculiarities of its application in practice. Particular attention is paid to the conditions of
reconciliation, procedural issues in criminal proceedings, as well as to the court practice
on the application of this provision.
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MPABOBE 3ABE3IEYEHHS ITIPABOOXOPOHHOI JISAJbHOCTI

CYB’EKTU AJIMIHICTPATUBHOI'O ITPABA

J. B. sk
HaykoBwuii kepiBHUK: 11.10.H., ipod. 5. L. Jlenrep
AHortanisi: He3Baxkatoun Ha GaratorpaHHICTh aJMIHICTPaTUBHO-TIPABOBUX HOPM,
Cy0’€KTaMU aJIMiHICTPATUBHOTO MpaBa BUCTYNAIOTh SIK OPTaHU JIEpP>KaBHOI BIIaJH, TakK 1
OKpeMi TPOMAJITHM Ta KOPHANYHI OCOOH, SKI B3aEMOIIIOTH Yy cdepi JaepKaBHOTO
ynpasiiHHs. Cdepa iX mpaBoBOTO peryitOBaHHs BU3HAYAETHCS IPUHIIUIIAMU 3aKOHHOCTI,
BIJIKDUTOCTI, BIJAMOBIJAJIBHOCTI Ta PIBHOCTI, IO 3HAXOAATh CBOE BIIOOPAa)KEHHS Yy
IIPABOBUX aKTaX, L0 PEIVIaMEHTYIOTh A1SUIbHICTh OpPraHiB BUKOHABUOI BJIaJIU, MiCLIEBOTO
CaMOBpSAYBaHHS Ta OKpPEMHUX O0cCi0, SKUM JOPYYEHO BHUKOHYBAaTH aJMIHICTpaTHBHI
byHKIi.
KurouoBi cjoBa: agMiHICTpaTUBHE MPaBO, CYO €KTH, TPOMAJSIHH, OPUIANYHI

ocobu, JiepKaBa, epKaBHE YIIPaBIIIHHS.

Y nepuioMy KOHTEKCTHOMY MIAXOAl CyO’€KTOM aJIMIHICTPAaTMBHOIO IpaBa
pO3IVISAAIOTECSA  JIEpKABHI  OpraHu, IO MPUHUMAKOTh aAAMIHICTPAaTHBHI PILLIEHHS,
BCTAHOBITIOIOTH ITPABOB1 HOPMHU 1 3/11MCHIOIOTH KOHTPOJIb 3a iX noTpuMaHHsIM. L{ei miaxin
BKJIIOUA€ SIK LIEHTpPaJbHI OpraHu BJIaaM, TaK 1 PEriOHaJbHI Ta MICUEBI YCTAHOBH, IO
3a0e3IeuyoTh  pealizallifo  Jep)KaBHOI  TMOJITHKH.  BHUKIIOYHO  BaXXJIMBOIO
XapaKTePUCTUKOIO TAKUX CYO €KTIB € iX Cy0’€KTUBHA MPABOCYO’ €EKTHICThH Ta IOPUINYHA
BIJINOBIJIAJIGHICTD 32 MPUIHATI PillIeHHs, 1110 0e3M0CcepeHbO BIUIMBAIOTh HA CYCHUIbHI
BIIHOCHMHU. AJDKEe aIMIHICTpaTUBHI PIIICHHS, HaBITh SKIIO BOHU CHPSIMOBaHI Ha
3a0€e3IeUeHHs 3arajlbHOro 100po0yTy, MOBUHHI BiJMOBIIaTH BUMOTaM 3aKOHOJIaBCTBA, a
iX TOpYIIEHHS MOX€ MPU3BOAUTH [0 Cleliamni30BaHuX (OpM aaMIHICTPAaTUBHOI
BimoBigaabHOCTI[1].

3 iHmoro OOKy, MIOPUIWUYHUMU Ta GIBUYHUMH 0co0amu, SIKI BHCTYNAIOTh
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cy0’eKkTamMu aMIHICTPATUBHOTO MPaBa, € T1, XTO 3HAXOAUTHCS y BITHOCUHAX B3a€MOIT 13
JEp>)KaBHUMHU OpraHaMM Ta HaJa€ aJMIHICTPAaTUBHI TOCIYTH abo OTpUMYE
aAMIHICTpaTUBHUN BIUIMB Yy ¢opMi JepkaBHOTO KOHTpoito. Cromd BXOAWTH
HiAIPUEMHHIIBKA TISUTbHICTD, SIKA MOXKE€ MAaTU 3HAYHUI BIUIUB HA CYCIUJIbHE JKHUTTS, a
TaKOX JISJBHICTh TPOMAJICHKUX OpTraHi3aiiil, 10 CBOEI0 AaKTHBHICTIO CIPHUSIOTH
BUPIIICHHIO aIMIHICTPAaTUBHUX MpoOJieM, CHpPSIMOBAaHMX Ha 3aXHMCT TpaB 1 CBOOOX
OKpeMHUX TpoMaJiiH. BaxkIuBUM YMHHUKOM € MOXJIMBICTh TaKUX CyO’ €KTIB HE JIUIIIE
peai3oByBaTH CBOi IpaBa, aje i OpaTu akTUBHY y4acTh Y (pOpMyBaHH1 aIMiHICTPAaTUBHOI
MOJIITUKH, 110 POOUTH IX CIIByYaCHUKAMHU YIPABIIHCHKUX MPOIIECIB Y CYCIUIbCTBI[2].

OcTaHHIM acCIeKTOM € B3a€MOJIisI MK 3a3HAYCHUMH Cy0’ €KTamH, sika CIIPUYUHSE
BUHUKHEHHSI CBOEPITHOT Mepexi B3aeMOBIIHOCHH. Llel mpoliec XapakTepu3yeThCs He
JUIIe peani3alielo okpeMux (QYyHKIIA, a W CHUIBHUM BHUPIIICHHSM aKTyallbHUX
COIIaIbHO-TIPABOBUX 3aBIaHb, 10 BIUIMBAIOTh Ha e€()EKTUBHICTH JEPKABHOTO
yOpaBIiHHSA. AJMIHICTpaTHBHI MPAKTUKH, 110 PO3BHBAIOTHCA B YMOBAX 3POCTAOYOL
CKJIQJTHOCT1 CYCIUJIbHUX TPOIECIB, BUMAraroTh YiTKO BU3HAUYEHUX MPABOBUX MEXaHI3MIB,
3aBISKU SIKUM CyO’€KTH aJMIiHICTPAaTHBHOTO TIpaBa 3MOXYTh aJ€KBaTHO pearyBaTd Ha
BUKJIMKHU Cy4acHOCTI. Takuii miaxia GopMye rapMOHIHE CIIBICHYBAaHHS PI3HOMAHITHUX
THCTUTYLIHUX CTPYKTYp, 3a0€3MeUyI0UH ITPU LbOMY JOTPUMAHHS K [IPaB 1HAUBIAIB, TaK
1 3aBiaHb AepxkaBu[3].

Y 1bOMy KOHTEKCTI OCOOJMBOTO 3HA4YEHHS HaAOyBae KaTeropisl CremialbHOi
aJMIHICTPAaTUBHOT TPaBOCYO’ €KTHOCTI, sKa BHU3Ha4ae oOcAr TmpaB 1 OOOB’SI3KIB
KOHKPETHOTO Cy0’€KTa y MeBHii cdepi ynpapninug. Hanpukan, mocamosa ocoba oprany
MICIIEBOTO CAMOBPSTyBaHHSI Ma€ BU3HAYCHI 3aKOHOM TOBHOBA)KEHHS 11010 MPUHHSATTS
pillieHb aJAMIHICTPAaTUBHOTO XapakTepy, AKI CTOCYIOTbCS TPOMaJIiH, opraHizaiiii abo
THIMX PUANIHUX 0C10. Takum drHOM, i1 MpaBOCyO’ €KTHICTH € TIOX1AHOO BiJl (PyHKIIIH
OpraHy, B SIKOMy BOHa TIpaIllO€, a MEXIl 11 KOMIETEHII1 YITKO OKpeceHI HOPMAaTUBHO-
nmpaBoBuMHU akTamu. lle 3abe3rnedye He jMIne YITKICTh Y MPaBO3acTOCYBaHHI, a M
3arnooirae 3MIOBKUBAHHSAM BJIAJIO0, SIKI MOXKYTh IPU3BECTH JI0 MOPYIICHHS MPaB 1HITUX

YYaCHHKIB aJIMIHICTPAaTUBHO-IIPABOBUX BIAHOCHH.
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Boanouac cy0’ekTu aiMiHICTpaTUBHOTO MpaBa HAJIJICH] HE JIMIIE MpaBaMu, aje i
BIIMOBIAANBHICTIO, SKa TPOSABISIETBCA B PI3HMX  (opMmax: JAUCIUILIIHAPHIN,
aJIMiHICTpaTHBHIM, MarepianbHIi 4M HaBITh KpuMiHanbpHIN. Lle cTBOprOE cuctemy
CTpUMYBaHb 1 TIPOTHUBAl, J€ KOXHA CTOPOHA aJMIHICTPaTUBHO-NIPABOBUX BIJHOCUH
3000B’s3aHa [IATH B MEXKax 3aKOHOIABYO BCTAHOBICHUWX paMoK. Hampukian,
IPOMAJISTHUH, SIKHW 3BEPTAETHCS 10 OPraHy BJIaJU 33 aAMIHICTPATUBHOIO MOCIIYTOI0, Ma€
npaBo Ha 00’ €KTUBHHMM O3NS MOro 3BEPHEHHS Yy BCTAHOBIEHUM TepMiH. Y pasi
MOPYIIEHHS IIMX CTPOKIB a00 HEHAJIE)KHOTO PO3MIISILY — BIH MAa€ MOKIIMBICTD OCKap>KUTH
Il 1ocagoBUX OCI0, BUKOPHUCTOBYIOUM aJMIHICTpAaTHUBHI a00 CyIOBI MeEXaHI3MU
3axucry[4].

Kpim TOro, cywacHi tpaHnchopmariii B agMiHICTPaTUBHOMY MpaBl 3yMOBIIOIOTH
MOSIBY HOBUX CYO’€KTIB — 30KpeMa, MudpoBux I1miaThopM, 5Kl 3a0e3MeuyroTh
CJICKTPOHHE YpPsIyBaHHS Ta HAJAIOTh aJAMIHICTPATHBHI MOCIYyTH OHJIAaH. BOoHM Takox
MaroTh OyTH BOY/IOBaHI y PaBOBY CUCTEMY SIK CyO’€KTH, IO 3/1MCHIOIOTH Crielu(piuHy
nyOaiuHy (yHKIII0, TiA3BITHY AepxkaBi i cycninbeTBy. Lludposizaliis 3MiHIOE HE JIUIIE
MEXaHI3MU B3a€EMOJIiI MK CyO’€KTaMu aJMIHICTPaTUBHOTO IpaBa, ajie ¥ camy CyTh
aJAMIHICTPAaTUBHOTO TpOIECy, pOOJIsSUYM MOoro OUTbII MPO30PUM, BIAKPUTHUM 1
OpIEHTOBAaHUM Ha TPOMA/ISTHUHA.

TakuM YMHOM, CYO’€KTHM aaMIHICTPAaTUBHOTO IpaBa (OPMYIOTh CKIIQJHY,
JUHAMIYHY Ta B3a€EMO3AJICKHY CHUCTEMY, B SIKIM KOKEH €JIEMEHT BIAIrpa€e CBOIO POJb Y
3a0e3neueHHi e(eKTHBHOTO (YHKIIOHYBAHHS JEP/KABHOTO YHPABIiHHA. [X MisIbHICTEH
PETYIIOETHCS HOPMAMH aJMIHICTPATHBHOTO TIPaBa, K1 rapaHTyIOTh MPABOBUI MOPSIOK,
CIPaBEMJIMBICTh 1 PIBHICTh YCIX YYaCHUKIB YIPABIIHCHKUX TIPOIECIB, CHPUSIIOUU

moOy0B1 IEMOKPAaTUYHOTO MTPABOBOTO CYCH1JIbCTBA.
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D. SUBJECTS OF ADMINISTRATIVE LAW

Despite the diversity of administrative law provisions, the subjects of
administrative law are both public authorities and individuals and legal entities interacting
in the field of public administration. The scope of their legal regulation is determined by
the principles of legality, openness, responsibility and equality, which are reflected in the
legal acts regulating the activities of executive authorities, local self-government bodies
and individuals entrusted with administrative functions.

Keywords: administrative law, subjects, citizens, legal entities, state, public

administration.
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MOHATTA MYBJIYHOI BJAIU, MYBJATYHOI'O
AIMIHICTPYBAHHSA TA TYBJIYHUX IHTEPECIB

1. b. KopoJuanb

HayxkoBwuii kepiBHUK: 1.10.H., ipod. 5. L. Jlenrep

AHortania: [lyOniuna Biajma € OCHOBHMM €JIEMEHTOM TMOJITUYHOI CHUCTEMH
Jep>kaBy, 110 3a0e3reuye peaizalliio 3arajJbHOCYCHIJILHUX 1HTEPECIB uepe3 BiAMOBIIHI
IHCTUTYTH Biaau. BcTaHOBIIEHO, 1110 BOHA BUCTYIA€ OPTaHI3yI0u0l0 CUIIOK0, 110 00’ €IHY€
CYCIUIbCTBO HABKOJO CIUIBHUX LUJIeH 1 3abe3neuye craOuibHE (DYHKIIOHYBAHHS
JIep>KaBH, aHaIl13 YUHHOTO 3aKOHOIABCTBA CBITYUTH PO T€ 1110 CYTHICTH ITyOJIIYHOT BJIa]IU
MOJIsiTa€ B TOMY, 110 BOHA HE € MPUBATHOIO a00 KOPIOPATUBHOIO, TOOTO HE BHUpa)Kae
IHTEpPECH OKPEMHX 0C10 UM IpyT, a CIPSMOBaHAa Ha JOCATHEHHS CIUIBHOTO OJjara.

Kuro4oBi ciioBa: nmy0iiuHa Biajia, myoJiiyHe aMiHICTpyBaHHs My OIi4H1 THTEpECH,

aJMIHICTpAaTUBHE MPaBo, JAepKaBa.

Oco6nuBiCTIO TTyOIIYHOT BIIAH € ii JIETITUMHICTD, TOOTO BU3HAHHS HAPOJIOM ITpaBa
Ha 37ilicHeHHs ympaBiaiHHA. Kpim Toro, myOiiyHa Bllaga XapaKTEepU3YEThCS
3arajJbHO000B’ I3KOBICTIO PIIlICHb, 0 MPUIMAarOThCA Heto. L1 pillieHHs: MaloTh TPaBOBUI
XapakTep 1 MIATal0Th BUKOHAHHIO HE3aJEKHO BiJ 3TOJM OKPEMHUX TPOMAISH YU
opranizamiii. Ille onHi€0 KIOUYOBOKO pHCOIO TyONmiyHOI Biaau € ii 1HCTUTYLIHHA
BIJIOKpEMJICHICTh BiJ TpuBaTHOI chepu. lle o3navae, mo opranu myOniYHOI BiaIU
(YHKIIIOHYIOTH HE HA OCHOB1 0COOMCTHUX 200 KOMEPLINHUX IHTEPECIB, a B MEXKAX 3aKOHY
Ta B IHTEpECax BChOTO CycnuibeTa [1].

VY cydacHOMY CyCHUIBCTBI TyOJliuHA Bllajla HEMOXJIMBAa 03 JEeMOKpPAaTUUYHHUX
MEXaH13MiB KOHTPOJIIO Ta y4acTi TPOMaJICBKOCTI. [1es1 BIIKPUTOCTI Ta MPO30POCTI BiIaIU
nepeabavae JOCTyn TpomaasH A0 iHdopMmanii mpo AiSUTBHICT, OpraHiB BIIAJIH,
MO>KJIUBICTh OpaTH y4acTh Y NPUKUHATTI PillIE€Hb, 31HCHIOBATH IPOMAJICHKUII KOHTPOJIb.

B ymoBax nenentpanizaiiii Ta pehopMyBaHHS MyOIIYHOTO YIIPABIiHHSA, 110 BiI0YyBAETHCS
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B YKpaiHi, 3HaueHHs MMyOJiYyHOT BJIay TUIbKU 3pOCTa€, OCKUIBKA caMe BOHA BUCTYIIA€
rapaHToM 3a0e3MedeHHs MyOJIYHUX 1HTEPECiB, PO3BUTKY JEMOKpATii, MPaBOBOi JeprKaBU
Ta TPOMAJITHCHKOTO CYCIUIBCTBA.

[Ty6niuHe aqMiHICTpYBaHHS € Cy4acHOI0 (hOpMOI0 peaizallii myOaiuyHo1 BIaau, 10
MOENHYE SK JIepKaBHE YIPaABIiHHA, TaK 1 YOPaBIIHHI B OpraHax MiCIIEBOTO
CaMOBpSyBaHHS Ta IHIIUX Cy0'€KTax, sSIKI BUKOHYIOTh myOmiuni ¢yHkmii. Lle cucrema
OpraHi3allifHO-PaBOBUX 1 YIPaBIIHCHKUX i, COpSIMOBAaHUX Ha 3a0e3NedyeHHs
e(eKTUBHOTO (PYHKIIOHYBaHHS ITyOJI1YHOTO CEKTOPY BIAMOBIIHO JI0 IHTEPECIB TPOMA/ISH
[2]. Ha BigMiHy B TpaJMIIIITHOTO IEP>KaBHOTO YIIPABIIHHS, MyOJIiYHEe aMIHICTPYBaHHS
OlybIlIe OPIEHTYETHCS HA 3aJI0BOJICHHS MOTPEO HACETIEHHS, MPO30PICTh, MiA3BITHICTH Ta
SAKICTh MOCayT [3].

[TyGnmiyHi iHTEpecH — 1€ CYKYIHICTh MOTpeO, MparHeHb 1 OYIKyBaHb YJICHIB
CYCIIIJIbCTBA, SIKI BU3HAIOTHCS JEP’KAaBOI0 TAaKUMH, IO 3aCIyTOBYIOTh Ha IPaBOBUUI
3aXMCT Ta 3a0BOJICHHS Yepe3 MEXaHI3MU IyOJIYHOro aAMiHICTpyBaHHS. BoHu
OXOIUTIOIOTh K MaTepiayibHi, Tak 1 HemaTepiayibHI cepu CYCHUIBHOTO KHUTTS,
BKJTIOUAIOYM O€3MEKy, OXOPOHY 370pPOB’s, OCBITY, €KOJIOTIYHY CTa0IbHICTh, COLIAIbHY
CIIPaBEJIUBICTh, PIBHUN IOCTYTI J0 IMyOIIYHUX MOCIYT, PO3BUTOK 1HPPACTPYKTYPH TOIIIO.
[1y6uniuH1 iHTEpecH € BIAOOpaKEHHIM 3arajJbHUX TEHACHIIH 1 3MiH y CYCHUIbCTB1, TOMY
BOHU HE € CTaJUMH, a MOCTIMHO 3MIHIOIOTHCS ITiJ] BINTMBOM COIaJbHO-EKOHOMIYHHUX,
KYJbTYPHHUX, €KOJIOTTYHUX, TIOJITUYHUX, IEeMOTpadiuHUX Ta IHIIUX YAHHHKIB [4].

3 mpaBoOBOI TOYKM 30py MyOII4HI IHTEPECH BHUCTYMAIOTh O0’€KTOM IPABOBOTO
pEryJIoBaHHs, 1 caMe Ha iX OCHOBI (POPMYIOTHCS MPIOPUTETH JEP>KABHOI MOJITUKHU Ta
aJMIHICTPATUBHOI MISIIBHOCTI opraHiB myOiyHoi Biaau. [ Toro mob iHTepec HaOyB
myOJITYHOTO CTAaTyCy, BiH MOBUHEH OyTH HE JIUIIE CYCHNUIbHO 3HAYYIIUM, aje i opiliiHo
BU3HAHUM — TOOTO 3aKpIIUICHUM y TIPABOBUX HOPMax, JIEPKaBHUX YU MYHIIUMAIBHUAX
nporpamax, CTparerisix ado 1HmUX (popmax MOJITUYHOTO YIpaBiIiHHA. TakuM 4YHUHOM,
MyOJIIYHUE 1HTEpEC — 1€ HEe MPOCTO MoOaKaHHS TPOMaJIY, a MEeBHA CoIliajbHa I[IHHICTD,
Ky JIep>KaBa BU3HAE TAKOIO, 110 3aCIYTOBYE Ha MIATPUMKY, 3aXHCT 1 MPOCYBAHHS.

Peanizaiiss myOiai4HUX 1HTEPECIB € OAHIEIO 3 TOJOBHUX LIJEH (YyHKIIOHYBAaHHS
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CUCTeMH TyOJIiYHOrO aAMiHIiCTpyBaHHs. CaMme 3aBISIKHA CHPSIMYyBaHHIO YIPaBIIHCHKOI
TISJIBHOCTI Ha 3aJI0BOJICHHSI 3arajbHOCYCHUIBHUX TMOTPe0 MOXIIMBA JICTITHMI3aIlis
nyOJIi4HO1 BIaau Ta 30epekeHHs rpoMaichkoi ToBipu. BogHouac peanizaiiis myOmiuHux
1HTepeciB MoTpeOy€e BpaxyBaHHS IMO3MINN PI3HUX COILIAIBHUX TPyIl, OajgaHCy MIXK
1HIWBITyJIBHAMH Ta KOJCKTUBHUMH TTOTpeOaMu, a TAaKOXK €(DEKTUBHOI B3a€MOIIi BIaaH
3 TPOMAJITHCHKUM CYCIIIBCTBOM. Lle 3yMOBITI0O€ HEOOXITHICT BIIKPUTOCTI, MMPO30POCTI
YIPaBIIHCHKUX TMPOIECIB, JIEBUX MEXaHI3MIB T'POMAJCHKOTO KOHTPOJIIO, IMyOJIYHUX
KOHCYJIbTAI[if, y4acTi HACEJIeHHs Yy MPUUHATTI pimieHb. [Hakme kaxyuu, myOsiuHi
IHTEpEeCH HE MOXKYTh BHU3HAUATUCS BUKIIIOUHO «3TOpW», 0€3 3BOPOTHOTO 3B’SA3KYy 3
rpoMajiiHaMU — HaBIAKH, CaMe CYCILIIbCTBO MTOBUHHO BUCTYMATH aKTUBHUM YYaCHUKOM
y mpouect ix GopMyBaHHs Ta peanizauii [5].

OxpemMO BapTO 3a3HAYMTH, 110 1HOAI B YMOBax CKJIQJHOIO MOJITUYHOIO YU
COLIIAJIBHOTO KOHTEKCTY BUHUKAIOTh KOH(IIKTH MK PI3HUMU NyOJIYHUMU 1HTEpECaMHU
a00 MDK MyOJIIYHUM Ta MPUBATHUM 1HTepecoM. Hampukiana, po3BUTOK TPOMHUCIOBUX
00’€KTIB MOE€ CYNEPEUUTH EKOJOTIYHUM OUIKYBaHHSM MICIEBOTO HACEJeHHs, a
HaJaHHS MUIBI OJIHIA KaTeropii rpoMajisiH — BUKJIMKATH HEBJOBOJIEHHS 1HIIOI. Y TaKHX
BUITAJIKaxX MyOJiyHE aJMIHICTpyBaHHSA Mae 3a0€3MeYUTH HaJIeKHUN OalaHC 1HTEpPECIB,
JOTPUMYIOUUCH MPUHLMUIIB CIPABEIINUBOCTI, PIBHOCTI, €()EKTUBHOCTI Ta MPO30POCTI.
VYcemimHe y3roKeHHsT TaKUX 1HTEPECIB CHPHUSE€ CTAJIOMY PO3BUTKY CYCHIIbCTBA,
MOCWJICHHIO JIETITUMHOCTI JIep’KaBHUX pIllieHb Ta (POpMYyBaHHIO JOBIPU 10 BIIATU SIK
rapaHTta CycnubHoOro oOsiara.

[Iybmiyna Braga, nyONmiyHE aJMIHICTpYBaHHS Ta MyOJiYHI 1HTEpECH €
B3a€MOIIOB’SI3aHUMH KaTEeTropisiMH, 110 (POPMYIOTh OCHOBY Cy4aCHOTO JIEMOKPATUYHOTO
BpsAyBaHHSA. BOHM BH3HA4arOTh HANpsIMU JiSUIBHOCTI OpraHiB BJIaJ, COPSIMOBaHI Ha
3a0e3nedeHHst JoOpoOyTy HACENICHHS, CTAJIOTO PO3BUTKY Ta JOTPUMAHHS MPUHIIMITIB

CIPaBEIUBOCTI, BIIKPUTOCTI 1 3aKOHHOCTI.
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KOROL D. THE CONCEPT OF PUBLIC AUTHORITY, PUBLIC
ADMINISTRATION AND PUBLIC INTERESTS

Public authority is the main element of the political system of the State,
which ensures the implementation of public interests through the relevant institutions of
power. It is established that it acts as an organising force that unites society around
common goals and ensures the stable functioning of the state, the analysis of current
legislation shows that the essence of public authority is that it is not private or corporate,
1.e. does not express the interests of individuals or groups, but is aimed at achieving the

common good.
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3B’A3KU AAMIHICTPATUBHOTI 'O IIPABA 3 IHIIUMMHA I'AJTY35IMMU IIPA-
BAMM

I. O. ®enopumnna
HayxkoBwuii kepiBHUK: 1.10.H., mpod. 5. L. Jlenrep
AHoOTaliA. YMOBU Cy4yacHOTO PO3BUTKY CYCILUILCTBA BUMAararoTh 1HTETPOBAHUX,
KOMIUJIEKCHUX T1IXO/I1B /IO PETYIIOBAHHS TPABOBITHOCHH, III0 3yMOBJIIO€ 3pOCTAHHS POJI1
B3a€MOJI1 MK PI3HUMHU TaTy3sIMH MpaBa. AJMIHICTpPATUBHE MPABO, BUKOHYIOUH (PYHKIII1
oprasizaiiii 1 KOHTPOJIIO yOJIIYHOT aAMIHICTpaIlii, aKTUBHO NIEPETUHAETHCS 3 KOHCTUTY-
[IAHUM, IUBUIBHUM, TPYJOBUM, KpUMIHATBHUM, ()IHAHCOBUM Ta I1HIIUMHU Taly3sIMU
npaBa. AHaJli3 UX 3B’A3KIB J03BOJIsIE €()EKTUBHINIE BUPINTYBAaTH MPaBOBI KOH(IIIKTH,
crpusie po3po0Ill KOMIUIEKCHUX MEXaH13M1B PETYJIIOBaHHA Ta 3a0€3IeUye€ 371aroKeHICTh
IIPaBOBOI CUCTEMHU.
KurouoBi cioBa: agMiHICTpaTMBHE MpPaBO, KOHCTUTYLIWHE IpPaBO, LUBUIbHE

IIpaBO, TPYAOBC IIpaBo, B3a€MO3B’SI30K MIXK rajiy3samMu.

Jlo mpukiaxy, HOpMH KOHCTUTYIIMHOTO MpaBa CTAaHOBJISATH OCHOBY aJMIHICTpaTHB-
HOT'O TpaBa, 3a0e3Meuyr4u HOro MpakTUUYHE BUKOHAHHSA Ta creluiuHe 3aCTOCYBaHHS.
B Toii ke yac B.A. BopTHUK BiJI3Ha4ae, 110 METOAOJIOTIS IPABOBOTO PETYIIOBAHHS BiJI-
PI3HIETHCS MIXK IIUMHU JIBOMA TaTy3sIMU: KOHCTUTYIIIfHE TTPaBO B OCHOBHOMY PETYIIIOE€
BIJIHOCHHHU B iX CTATUHYHOMY aCIEKTI, TO/I1 IK aIMIHICTpAaTUBHE MPABO KEPYE LIUMHU K BI[I-
HOCHMHAMHU y iX JMHaAMIIl Ta nporieci peanizaiii. Koncruryiiiine npaso ¢opmye dhyHma-
MEHTaJIbHI 3aCajiv JJI IPABOBOTO CTaTyCy Cy0’ €KTIB aJMIHICTPATUBHOTO MpaBa Ta BCTa-
HOBJIIOE OCHOBHI TIPUHIIMIIN JEPYKABHOTO YTPABIIHHS, SIKi MOAABIIE KOHKPETU3YIOThCS
4yepe3 HOpMU aJMiHICTpaTUBHOTO TpaBa [1, c. 15].

AJIMIHICTpAaTMBHE Ta TPYAOBE MPABO MAIOTh CIUJIbHI PUCH B HEPIBHOMPABHOCTI CTa-
TYCIB YYaCHUKIB BIJTHOCUH: OJ{HAa CTOPOHA BOJIOJII€ BIAJHUMHU Ta OpraHi3alliitHUMU MOB-
HOB@)XEHHSAMH HaJ 1HII010. L{e mpu3BOAUTH A0 CXOXKOCTI B METOJIaX MPABOBOTO PETYIIIO-

BaHHs 000X ramy3ei. OngHak, iX cepu 3aCTOCyBaHHS BIAPI3HSIOTHCS: TPYIAOBE MPABO
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peryJifoe BiTHOCUHU, TIOB’s13aH1 3 POOOYUM IPOIIECOM, TO1 SIK aJIMIHICTpATUBHE MPABO
Kepye aAMIHICTPAaTUBHUMHM Ta IMyOJIYHUMHU acleKTaMH YIPaBIiHHS Tparero. Tpyose
MpaBO BU3HAYA€E CTATyC MPAI[iBHUKIB, a aAMIHICTPATUBHE MPABO 3aiiMAEThCS pEryIrOBaH-
HSIM Ty OJIIYHO-CITyk00BHX BiHOCHH. KpiM Tor0, aAMiHICTpaTUBHA BiANOBIIAIbHICTh BU-
KOPUCTOBYETHCS ISl 3AXUCTY NIPAB y TPYAOBUX BiTHOCHHAX [2].

AnmiHicTpatuBHE Ta (hIHAHCOBE MPABO MAIOTh CHUIbHI PUCH Yy METOAOJOTII MpaBo-
BOTO PETYJIOBaHHS, MPOTE BIAPI3HAIOTHCA 3a 00’€KTaMu peryitoBaHHs. DiHaAHCOBE
MIPaBO PETYIIOE BITHOCHHU, SKi BKIIOYAIOTH 301p, PO3MOILI, IEPEPO3MOIii Ta BUKOPHC-
TaHHS ()IHAHCOBHX PECYpPCIB JIep>KaBH, 110 BIUIMBAIOTH Ha (hOPMYBaHHS HAIIOHAJILHOTO
noxoxay. T.O. Konomoenb y cBoEMY TiZpYyYHUKY BKa3ye, 110 aAMIHICTpaTUBHE MPaBO, Y
CBOIO Yepry, BU3HA4Ya€ NPOLETypHI HOPMH Ta CTPYKTYpPY€ OpraHi3aliiiHi OCHOBH JIJIsl BU-
piteHHs1 (1HAHCOBUX MHUTaHb. TaKMM YUHOM, (hiHAHCOBE MPABO (DOKYCYETHCS HA pery-
JO0BaHH1 ()IHAHCOBUX BIIHOCHH, 110 € YACTUHOIO OLIBII MIUPOKUX €KOHOMIYHUX IPOIIe-
CiB, B TOM 4ac sIKk a/IMiHICTpaTUBHE MpaBo 3a0e3Ieuye yrnpaBiaiHHS Ta myOiuyHe 00CIyro-
BYBaHHsI B paMKaXx JIsTbHOCTI (DIHAHCOBUX 1HCTUTYIIIH [2].

AJIMIHICTpaTUBHE Ta ULHMBUIBHE IPABO BIIPI3HIIOTHCA XapaKTEPOM IHTEPECIB, SK1
BOHU 3aXHINAI0Th. BiIHOCKHY, K1 BUTUIMBAIOTH 13 CYCHUIBHUXIIOTPED, PETYIIOIOTHCS MY~
OJIIYHMM MPABOM, B TOM YacC SIK BITHOCHHM, 32aCHOBAHI Ha 1HAUBIyaJIbHUX 1IHTEpecax, mij-
MOPSIIKOBYIOTHCSL IMBUIBHOMY MpPaBy. AJMIHICTpATUBHE MIPABO, K €JIEMEHT MyOJIIYHOTO
mpaBa, KOHTPOJIOE€ MafHOBI BITHOCUHU Y PaMKax Jep>KaBHOTO YIIPaBIIHHS Ta aAMIHICT-
paTuBHUX Tporeayp. L{nBinpHE mpaBo, 110 € YaCTHHOO MPUBATHOTO MPaBa, TAKOXK pery-
JII0€ MafHOB1 BITHOCHHM, aJie 11€ 3A1MCHIOEThCA 0€3 MpsMoro BTpy4yaHHs naepxkasu. CyT-
T€B1 BIIMIHHOCTI M aMIHICTPAaTUBHUM Ta IUBIJILHUM IPABOM TaKOX MPOSIBIISIOTHCS B
METOJIaX MPABOBOTO PETYyJIIOBaHHS, 10 4iTKO copmyitoBaB H.O. Apmam. Buie 3ra-
JlaHa aBTOpPKa JEMOHCTPYE, IO Y LIUBUIBHOMY TpaBl yYaCHUKU BITHOCHH NepeOyBalOTh
Ha PIBHUX, B TOM Yac K B aAMIHICTPaTUBHOMY IPaBi BOHU YaCTO MalOTh 1€papXiyHi BiJl-

HOCHHH, OCOOJIMBO B KOHTEKCTI YIPaBIIHHS AEp>KaBHUM MalHOM 4YM MOrO MpUBATH3A-

i [3, c. 56].
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B Toi1 e 4ac, 11 B1 rayiy3i paBa B3a€MO1I0Th, JOMOBHIOIOYU OJ{HA OJHY, HANpH-
K, y chepax KpeIUTHUX Ta MIXKHAPOIHO-eKOHOMIYHUX BIIHOCHH. [HKOIM agMiHICTpa-
THUBHI HOPMHU MOXXYTh OOMEXXYBaTH J1110 HOPM IIUBUIBHOTO MPaBa, K y BUMAIKaX BCTAHO-
BJICHHSI OPEHIHOT TIATH 32 KOPUCTYBAHHSA JIEP>KaBHUM MaHOM.

AJnMiHICTpaTUBHE MPaABO Ta CIMEHE MPaBO BIAPIZHIIOTHCSA cepaMu 3aCTOCYyBaHHS,
ayie JesKi acTeKTH, K1 TPAIUIIIMHO BITHOCITHCS 10 PUBATHOIPABOBUX, TAKOXK PETYITIO-
I0ThCS aAAMIHICTpaTUBHUMU HOpMaMHU. Lle CTOCy€eThCsl TAKMX €1eMEHTIB, K JIep KaBHA pe-
€CTpaIlisl aKTiB [IUBUILHOTO CTaHY, JiSUTbHICTh OPTaHiB OMIKM Ta MIKITyBaHHS, a TAKOXK Be-
JICHHS [ICHTPaJII30BAHMX JIEPKABHUX PEECTPIB 1 00JIIKIB, 1110 MAIOTh BIJHOIIEHHS O Ci-
MeWHUX BigHOCUH[3, c. 57].

AJIMIHICTpaTUBHE MPABO Ta KPUMIHAIbHE MPAaBO MAIOTh BAXJIMBHI 3B 30K SIK rarysi
myOJITYHOTO TIPaBa, 1110 BUSIBIISIETHCS Yepe3 X B3a€MOJIII0 B KOHTEKCTI aIMIHICTPATUBHOT
Ta KPUMIHAJIBHOT BIANOBIAAIBHOCTI. B3aemMoiia nux ramdy3eil BKIOYAa€ BUKOPUCTAHHS
HOPM aJMIHICTPATUBHOTO MpaBa AK NpOopIIaKTUYHUX 3aXO1B NPOTH MPABOMOPYUIEHb 1
3B’SI30K Y BUBHAUCHHI IEBHUX J1SHB SIK aIMIHICTPATUBHUX MPOCTYTNKIB Y1 KPUMIHAITBHUX
npaBonopyiieHb. KpuMiHaibHe MpaBo, BCTAHOBIIIOIOYU 3aX0U 3aXHUCTY MyOIIYHHUX aJl-
MIHICTPaTUBHHUX BITHOCHH, TaKOXX BIUIMBAE Ha IMPOIECH JACKpHUMIiHATI3AIIT COIIaIbHIX
B3a€MOJIIH Ta peryJItoBaHHs MPOTUIIPABHUX Adiit [1, €. 16].

OTxe, 3B’3KM aAMIHICTPATUBHOTI'O MPaBa 3 IHIIMMU TaTy3sIMH MpaBa B1J0OpaxaroTh
B32€EMOJIONIOBHIOBAHICTH 1 CHCTEMHY €IHICTh MPABOBOTO PETYJIIOBaHHS. SIK CKIIagoBa my-
0JIIYHOTO MpaBa, aAMIHICTPATUBHE MTPaBO 3a0e3Meuye peali3alilo opraHizaliiHux Ta Ko-
HTpOJBHUX GYHKIIN y myOmiuHii cdepi. BoHo opraniyHO B3aeMojIi€ 3 KOHCTUTYIIIHIM
MpaBoOM, SIK€ 3aKJIaJa€ OCHOBHU IIPABOBOTO CTATYCy CyO’€KTIB 1 MPUHIIMITHA JIEP>KABHOTO
yIpaBIiHHS, TIONOBHIOE TPYJOBE MPaBO B acMeKTax MyOJigyHO-CITy>KOOBUX BITHOCHH Ta
aJMIHICTPATUBHOT BIAMOBITAILHOCTI, CTPYKTYPY€E MPOIEAYPHY OCHOBY (DiHAHCOBHX Tpa-
BOBI1JIHOCHH, a TAKOK BCTAHOBIIIOE PETYJIATOPHI paMKH Y B3a€EMOBIJTHOCUHAX 3 LIUBIJIbHUM
1 ciMmeliHuM nipaBoM. BojHouac agmiHiCTpaTUBHE MPABO BUCTYNAE IHCTPYMEHTOM MPOodi-
JAKTUKH TIPaBOTIOPYIIICHD Y CHIBIIpAIll 3 KpUMIHAJLHUM MPAaBOM. 3aBJISKH IHTETpallii Ta

rapMOHI3aIlii 3 IHIUMU TaTy3sIMHU ITpaBa, aAMIHICTPATUBHE MPABO CIIPUSIE 3J1ar0I>KEHOCT]
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IIPaBOBOi CUCTEMHU, CTBOPIOKOYM MIITHUN (yHAAMEHT I €(EKTUBHOTO IMyOIIYHOTO YII-

PaBIIIHHS.
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FEDORYSHYNA 1. LINKS OF ADMINISTRATIVE LAW WITH
OTHER BRANCHES OF LAW

The conditions of modern development of society require integrated,
comprehensive approaches to the regulation of legal relations, which leads to an increase
in the role of interaction between different branches of law. Administrative law,
performing the functions of organisation and control of public administration, actively
intersects with constitutional, civil, labour, criminal, financial and other branches of law.
The analysis of these links allows for more efficient resolution of legal conflicts,
facilitates the development of comprehensive regulatory mechanisms and ensures the
coherence of the legal system.

Keywords: administrative law, constitutional law, civil law, labour law,

interconnection between branches of law.
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INOHATTA AAMIHICTPATUBHOI'O ITPUMYCY

O. I1. Topunio

HayxoBuit kepiBHUK: 1.10.H., mpod. 5. 1. Jlenrep

AHoTanif. Y TMpakTUYHIA [IIBHOCTI OpraHiB MyOMiYHOI agMmiHICTpaiii
aJIMIHICTPaTUBHUM TNPUMYyC BHUCTYINA€ HEOOXITHUM I1HCTPYMEHTOM 3a0e3Ie4eHHs
BUKOHAHHS YIPABJIIHCBKUX PIILIEHb Ta JOTPUMAaHHs BCTAaHOBJIEHUX IpaBmwil. OgHaK HOro
peamizallisi HEpiIKO MOB’s3aHa 3 PU3UKAMM MOPYIIEHHS TpaB 1 3aKOHHUX IHTEPECIB
(GI3UYHMX Ta OPUIUYHUX OC10, IO aKTyali3y€e MUTaHHS 3aKOHHOCT1, 0OTPYHTOBAHOCTI Ta
JOLUIIBHOCTI HMoro 3acrocyBaHHs. [TmOoke TeopeTHyHE OCMMCIEHHS MOHSTTA
aJAMIHICTPAaTUBHOIO NPHUMYCy, HOro MeTH, (YHKII Ta NPUHLMIIB € BaXKIUBOIO
NEePEeIyMOBOIO I BIIOCKOHAJICHHSI IPaBO3aCTOCOBHOI MpPAakTHKU. J(aHe MOCIHIIKEHHS
CIPSIMOBAHE Ha aHa13 CYTHICHUX XapaKTEPUCTUK MOHSTTS aAMIHICTPATUBHOTO IIPUMYCY.
KuarwuoBi ciaoBa: agMiHICTpaTUBHUN TIpUMYC, JepkaBa, MpaBa 1 CBOOOIU

TPOMAJISH, JIep>KaBHUMN TIPUMYC.

AJMIHICTPaTUBHUN TPUMYC — 1€ OCOONHMBHUN PI3HOBHU JEP>KaBHO-TIPABOBOTO
MpUMYCy, TOOTO BU3HAYEHU HOPMAaMH aIMIHICTPATUBHOIO IpaBa KOMILJIEKC 3aXOJiB
0/10 (PI3UYHUX Ta IOPUIUYHUX OCI10, SIKI BUPAXKAIOTHCS Y BUTTISA1 0COOMCTUX, MAHOBUX,
opraHizamiifHuX 0OMeXeHb iX MpaB, CBOOON Ta IHTEPECIB y BUMAJIKAX BUMHECHHS ITUMU
oco0aMHM MPOTUIIPABHUX A1siHB (y cdepl BIAHOCUH MyOJIIYHOTO XapakTepy) abo B yMOBax
HaJ3BUYAMHUX OOCTAaBUH y MeXaX OKPEMOIO aJIMiHICTPATUBHOTO MPOBAIHKCHHS 33715
MIPEBEHIIIT Ta MPUITMHEHHS POTUIPABHUX J1sTHB, 320€3MeUSHHS TTPOBAKEHHS B CIIpaBax
PO MPABOMOPYIICHHS, IPUTITHEHHSI BUHHUX 0C10 710 BiMOBIAIBHOCTI, MOMIEPEIHKEHHS
Ta JIOKai3allli HaciKiB Ha3BUYaWHUX cUTyalliu [35, c. 98].

AJMIHICTPaTUBHUN MIPUMYC CI1J] pO3IISIATH SIK OJUH 13 HEB1I €MHUX aTpuOyTiB
3MIMCHEHHS JIepKaBHOI BJIa iy, ii MeTo. BiH € HaCIiIKOM MTOBEIIHKHU PI3HUX COIIaIbHUX
Cy0’€KTIB, TaKOi MOBEIIHKH, SIKa BIIXWISAETHCA BiJ] BUMOT MPABOBUX HOPM, CTAHOBHTH

3arpo3y BIIHOCHMHAM IO LIUMHU HOPMaMH OXOPOHSIOTHCS 1 perynoroTses [1, c. 263].
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3acTocyBaHHsI CyO’€kTaMHM NyOII4HOI aAMIHICTpallii 3aXoMdiB aaMIHICTPATUBHOIO
IpUMYyCYy TOB’si3aHEe 13 TOTpeOO0 3MIMCHEHHS 3aXHCTy MpaB 1 CBOOOA JIIOAUHM 1
rpOMajJisiHiHA, TOOTO peasi3ali€l0 OCHOBHOTO 3aBJaHHS CY4YacHHX JIEp)KaB.
3acTocyBaHHsI ITMX 3axoAiB OOyMOBJIICHE HEOOXIAHICTIO 3a0e3MeueHHS MyOIIYHUX
1HTEepeCiB, IKUMH, € TATPUMAHHS HaJIEKHOTO IMyOIIYHOTO MOPSIKY 1 0e3mnekd [1, c. 262] .

3 miero MeTor0 (axiBii 3 aAMIHICTPATUBHOTO MpaBa 3alpolOHYBAIN TPUUICHHY
KJacuQiKario Mux 3aX0/iB :

1) AnMiHiCTpaTUBHO TOMNEPEIKYyBajJbHI 3aXOAM — 1€ BU3HAU€HI HOPMaMHU
aJMIHICTPaTUBHOTO IpaBa crocoOu OQiiHHOTr0 (G13MIHOTO a00 MCUXOJIOTTYHOTO BILTUBY
YIOBHOBOKEHUX JCP)KABHUX OpraHiB, Ha (I3WYHUX Ta IOPUIUYHUX OCIO y BUIVISAL
0COOMCTUX, MAITHOBUX OOMEXEHb iX IpaB, CBOOOJ Ta IHTEPECIB 3311 MONEPEKEHHS,
BUSIBJICHHSI IPOTUIIPABHUX JIIHb, 3a0€3MEYEHHS TPOMAJICHKOTO TOPSIKY Ta TPOMAaJIChKO1
Oe3neKku, MOMepeHKeHHsT Ta JIOKaji3allli HAC/iJIKIB HaJA3BUYAHUX cUTyaliil [2, c.
193].3acToCOBYIOTbCS 3 METOIO 3alOOIraHHS PI3HUM aHTU TPOMAJCHKHAM MpPOSBaM,
HEJOMYIICHHS! BUHUKHEHHS TIEBHUX MIPOTH MIPaBHUX CUTYAIi};

2) 3axomM aaMIHICTPAaTUBHOIO NPUIMHEHHS — 1€ NPUMYCOBE MPUIIMHEHHS
MPOTUIIPABHUX I, 110 MArOTh O3HAKW aJMIHICTPATUBHOI MPOBHHH, CIPSMOBAaHE Ha
HEJIOMYIICHHS! HETaTUBHUX HACIIJKIB 1 3a0€3MeUeHHs 3aCTOCYBaHHS /10 BUHHOI 0COOU
aJMIHICTPAaTUBHOTO CTSTHEHHSI, @ y BUHATKOBHUX BUNAJKaX - 1 KAPHOTO MOKapaHHS [3, C.
295]. 3acToCOoBYIOTBCS 3 METOK MPUIIMHEHHS PO3MOYaToro abdo BXKE BYMHEHOIO
MPOTUIIPABHOTO AiSTHHS Ta 3a0€3MeUeHHs MPOBAHKEHHS B CIIpaBax Mpo aJMIHICTpaTUBHI
MIPOCTYTIKH;

3) AnMiHICTpaTUBHI CTSATHEHHS — AJMIHICTPaTUBHE CTSATHEHHS € MIpPOIO
BIIMOBIATLHOCTI, MPABOBUM HACJIJIKOM aJMIHICTPAaTUBHOTO MpaBomopyIieHHs. BoHo
3aCTOCOBYETHCSI 3 METOK BHUXOBAaHHS OCOOM, siKa BUYMHWJIA aJMIHICTpAaTHUBHE
MIPaBOTIOPYIIICHHS, B IyCl TOep KaHHS 3aKOHIB, ITOBArd JI0 MPABUJI CITIBKUTTS, a TAaKOK
3aro0iraHHs BYMHCHHIO HOBUX IPABOIOPYIICHBb SK CAMHM IPABOMOPYITHUKOM, TakK i
iHIIMH ocobamu [4, c. 412].

XapakTepHUMHU pUCaMU 3aXOA1B aAMIHICTPATUBHOTO MPUMYCY € T€ , [0 BOHHU:
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* 3aCTOCOBYIOThCS, SIK MpaBUIO, CYO’€KTamMu IyOJIYHOI aaMiHICTparii
HEBIJIKJIaJHO O€3 3BepTaHHs 10 CYyady;

* 3aCTOCOBYIOTHCSA JIMIIIE CIELIaJbHO YMNOBHOBAXEHHUMH Ha T€ Cy0 €KTaMu
myOigHOT aMIHICTpaIlii; * MOXKYTh 3aCTOCOBYBAaTUCS HE TIJILKH y 3B’ S3KY 3 YUHHECHHSIM
MIPABOIOPYIIEHb, alie 1 3a X BIICYyTHOCTI;

* 33 3MICTOM 3HAUHO IIUPII BiJ aJAMiIHICTPATUBHOI BIAMOBIJATBHOCTI, HA BIIMIHY
B1JI IHIITUX BHUJIIB JIEPKaBHOTO IIPUMYCY, SIK1 32 CBOEIO CYTHICTIO, SIK IPABUJIO, PIBHO3HAYHI
BIJIMTOBITHOMY BHY IOPUINYHOI BiIITOBIIaTLHOCTI;

* 3aCTOCOBYIOTHCSA fK /10 (DI3UYHHX, TaK 1 10 FOPUIUYHUX OCi0;

* 3aCTOCOBYIOTHCS J0 CyO’€KTIB, SIKI HE MIJMOPSAKOBaHI OpraHaM 1 MOCaJ0BUM
oco0awm, sIKi 3aCTOCOBYIOTH 3aXO/I1 BILIMBY;

* PETryJIOI0ThCS HOpMaMHU aMIHICTPATUBHOTO TpaBa — SIK 3aKOHOJAABUYUMH, TaK 1
T J3aKOHHUMH;

* MalOTh PI3HOMAHITHHM XapakTep — MOpaJibHI, MAaHOBI, OCOOMCTICHI Ta IH.,
JOITyCKAEThCSI 3aCTOCYBaHHs 0€3110CEPETHBOTO BILUTUBY — (P13UYHOI CHUJIM 1 BOTHENAJIBHOT
30poi;

* peati3yloThCsl camMe IMPUMYCOBO, TOOTO HE3aJe)KHO BiJ BOJI Ta Oa)KaHHS
BIZIMOBITHHUX 0CI0;

* 3aCTOCOBYIOTBCS 3 METOIO 3al00IraHHs MPABOMOPYIIEHHAM Ta iX MPUIHUHEHHS,
MOKapaHHs BUHHUX Y iX BUMHEHHI. [1, ¢. 263-264]

[IpaBoBI 3acaau 3aCTOCYBaHHS 3aXO0/l1B aIMIHICTPATUBHOTO MPUMYCY BCTAHOBJIEHO
OaratbMa 3aKOHOJABUYMMH akTamu — 3akoHamu «[Ipo HaronansHy momimiro», «IIpo
Cnyx0y Oe3neku Ykpainu», «lIpo [epxaBHy mpuKOpAOHHY Ciay»)0y Ykpaiawm», «IIpo
Hauionaneny rBapaito Ykpainmy», «lIpo [lepxkaBHy KpHMiHAJIbHO-BUKOHABUY CITY:KOY
VYkpaiany, «I[Ipo aep:kaBHy OXOpOHY OpTaHiB JAep>KaBHOI BIaAu YKpaiHM Ta MOCaI0BUX
oci0», «OCHOBM 3aKOHOJaBCTBA YKpaAiHU MPO OXOPOHY 310pOB’s», «IIpo 3amobdiranus ta
MPOTHUIII0 JIOMAITHbOMY HACWJIbCTBY», «I[Ipo amMiHicTpaTUBHUM Harsg 3a ocoOamu,
3BUTBHEHUMHU 3 MicCIlb T030aBaeHHs Bomi», KYNAII Yikpainu, MutHuM KoekcoM YKpaiHu

Ta iHImMMH [1, c. 264].
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Cy0’ekTH $IKI 3aCTOCOBYIOTh 3aXOJW aJMIHICTPATUBHOIO MPUMYCY BH3HAYECHI
3aKOHAaMU Ta Kojiekcamu Ykpainu. Och IesKi 13 HUX:
1. Opranu BUKOHABYO1 BJIau Ta iX mOCaI0Bl 0COOU:
» HarionanpHa 1momimis
* Jlep>kaBHa MPUKOPJIOHHA CITY>K0a
* Jlep>xkaBHa MUTHA CiIyk0a
* Jlep:xaBHa OJIaTKOBA CITy>K0a
* JlepxaBHa cimyx0a Ykpaiau 3 HaA3BHUaWHUX CUTYaIlIl
* JlepkaBHa cimyx0a Ykpainu 3 6e31eKku Ha TPaHCIIOPTI
* Jlep>xaBHa €KOJIOT1YHA THCIICKITIS
* AHTUMOHOIOJIbHUIA KOMITET YKpaiHu
* [H111 MiHICTEPCTBA, IepKABHI CITY>KOU, areHTCTBA Ta THCIEKIIii
* MicueBi aepskaBH1 aaMiHICTpallli
3. Opranu MiCIIEBOTO CaMOBPSIIyBaHHS Ta iX MOCaa0Bi 0cOOH
* BukoHaBY1 KOMITETH CUIbCHKUX, CETUITHUX, MICHKUX pa/l
* AAMIHICTpATHUBHI KOMICIi

* [TocamoBi 0cobu OpraniB MiCIIEBOTO CaMOBPSITyBaHHS

KoxxeHn cy0’eKT Ma€e YiTKO BHU3HAYEHY KOMIIETEHIIIO: BIH MOXKE 3aCTOCOBYBATU
JUIIE T1 3aXOAU MMPUMYCY, 100 TUX MPaBONOPYILIEHb ( ad0 cUTyarlliil ) 1 B TOMY MOPSAKY,
AK1 IPSIMO TiepeA0aYeH1 3aKOHOM.

3Bakaroud Ha TpelcTaBiieHy 1H(opmarllito, aaMiHICTPaTUBHUNA NPUMYC €
BaYKJIMBUM 1HCTPYMEHTOM Y JISUIBHOCTI OpraHiB MyOJ1YHOI aMIHICTpaLli, CHPSIMOBAaHUM
Ha 3a0e3MedyeHHs] MPABONOPSAKY Ta MyOmiuHHX iHTepeciB. Moro 3acrocyBaHHs, IO
IPYHTYETbCS Ha 3aKOHOJABUMX 3acaJax, Mae€ 3J1HCHIOBATUCS YIOBHOBAKEHUMU
Cy0’€KTaMH B MEXax iXHBOI KOMIETEHIIIi Ta 3 HEYXHJIbHUM JOTPUMAHHIM TPUHIIUIIIB
3aKOHHOCTI, OOTPYHTOBAHOCTI Ta JOLIBHOCTI. A YITKE PO3YMIHHS CyTHOCTI, BUJIB Ta
XapaKTepHUX PUC aAMIHICTPATUBHOTO MPUMYCY € HEOOX1THOI YMOBOIO /715l € DEKTUBHOTO
Ta MPaBOMIPHOTO HOTO 3aCTOCYBAaHHS, MiHIMI3aIlli PU3HUKIB TOPYIICHHS TPaB 1 CBOOO

TPOMAJISTH Ta IOPUANYHUX OCi0.
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TORCHYLO O. THE CONCEPT OF ADMINISTRATIVE COERCE

In the practical activities of public administration bodies, administrative coercion
is anecessary tool to ensure the implementation of management decisions and compliance
with the established rules. However, its implementation is often associated with the risks
of violation of the rights and legitimate interests of individuals and legal entities, and this
raises the issue of legality, validity and expediency of its application. A deep theoretical
understanding of the concept of administrative coercion, its purpose, functions and
principles is an important prerequisite for improving law enforcement practice. This study
aims at analyzing the essential characteristics of the concept of administrative coercion.

Keywords: administrative coercion, state, rights and freedoms of citizens, state

coercion.
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AJIMIHICTPATUBHA ITPABOCYEB'EKTHICTh T'POMAJISIH YKPATHU

C. A. XanaBko

HayxkoBwuit kepiBHUK: [1.10.H., Tpod. S.1. Jlenrep

AHoTaNifA. AIMIHICTpaTUBHA MPaBOCYO'€KTHICTD € OJHIEI0 3 OCHOBHUX KaTeropii

aJIMIHICTpaTUBHOTO TpaBa , SKa BH3HAuae 3JIaTHICTh Cy0'ekTa BCTymatu Yy

aJMIHICTPATUBHO-TIIPABOBI BIIHOCMHU. Ba)XTMBMM aclEeKTOM IUX BIAHOCHUH € BUBYCHHS

aJIMiHICTpAaTHUBHOI IPaBOCYO'€KTHOCTI TPOMaITHUHA — OCOOH , STKa Ma€ MPAaBOBUH 3B'SI30K
3 JIEP’KaBOIO 1 B3a€MOJIIE 3 HEIO Y IIPaBax Ta 00OOB'A3KaX .

KuiouoBi cjioBa : agmiHicTpaTUBHA MPaBOCYO'€KTHICTh , TPOMAISIHU YKpaiHH |,

MPaBO3/IaTHICTh , JI1€3/1aTHICTh , TAPAHTII .

Came rpomansHu YKpaiHM HaiyacTille B3a€EMOJIIOTh 3 OpraHaMu IyOJI14HOi
BIIaJI Y PI3HUX cepax MOBCIKISHHOTrO KUTTA .[3 ¢.112 | BinnosiaHo go Koncruryii
VYKpainu yTBepAKeHHs Ta 3a0€311e4eHHs PaB Ta CBOOO/I JIFOJUHH € TOJIOBHUM 000B'SI3KOM
nepxxaBu . IlpaBa Ta cBOOOAM IIOAMHM 1 TPOMAJsHUHA € HEBIIUYKyBaHUMHU Ta
HeropymauMHu [KY/] 1Ii KOHCTUTYLIMHI TTOJOXKEHHS € OCHOBOIO aJMiHICTPaTHBHO-
MIPaBOBOrO CTaTyCy POMAJISH 1 BUBHAYAIOTHCS HOPMaMH PI3HUX Taly3ei mpasa IUIISIXOM

HaJaHHSI I'poMajsiHaM IpaB , cBO0OOX 1 000B'A3KIB y cdepl AepKAaBHOIO YIIPaBIIHHA .
2

AMIHICTPaTUBHO-TIPABOBHIA cTaryc BCTAHOBITIOETHCS XapaKTepoM fioro
npaBocyO'ekTHOCTI . BiH Bkitouae B ce0e MpaBO3MaTHICTh , JI€3ATHICTh Ta
JIENIKTO3IaTHICTD .

AMIHICTpaTUBHA MPABO3/IaTHICTh — 37aTHICTh 0COOU MaTu MpaBa Ta 000B'I3KU
y cepi myOsIIuyHOTO aIMIHICTpYBaHHS . [ pOMaIsTHUH HE MOXKE TOOPOBIILHO BIAMOBUTHUCS
B1JI CBO€ET IIPABO3ATHOCTI , a/Ke 1151 BIJIMOBA HE Ma€ 3aKOHHOI CHIIH , IIPOTE 0c00a MOXKe
OyTu oOMexeHa B CBOiX IpaBax MPH BUYMHEHHI aMIHICTPATUBHOTO MPABONOPYIICHHS
JIMIIIE HA OCHOBI BUHECEHOTO CYJIOM BUPOKY. [4 c.111 ]
O3Haku aAMIHICTPATUBHOI MPABO3ATHOCTI :

- BUHMKA€ 3 HAPOKEHHSIM 1 IPUMTHHSIETHCS 31 CMEPTIO OCOOU - €
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PIBHOIO JIJIsl BCIX TPOMAJISIH , HE3aJIe)KHO BiJ CTATTi , BIKY , pacH , BIpOCIIOBIAaHHS
YH COLIAJIBHOTO CTAaHOBUIIIE

- BUHUKA€ aBTOMaTUYHO , TOOTO He MOTpedye peecTparlii UM IHIINX JOKYMEHTIB

- TpaBO3JATHICTb OCOOM HE MoOke OyTH OOMEXKEHOI YH BIIUYKCHOIO
AMiHICTpaTUBHA MPABO3ATHICTh TPOMAJISTH BKIIOYA€ TaKi OCHOBHI €JIEMEHTH :

- TpaBO Ha Yy4YacThb y aaMIHICTPAaTUBHO-TIPABOBUX BIJHOCHHAX - TPaBO Ha
aMIHICTPATUBHUN 3aXHUCT

- TOTpUMAaHHS aIMIHICTPATUBHO-IPABOBUX HOPM

- MOXJIMBICTb OpaT y4acTh y aJMIHICTPATUBHUX MPOBAKEHHSIM - MOXKJIUBICTD
MPUTSATHEHHS 10 aAMIHICTPATUBHOI BiIMOB1IAIBHOCTI .

AJIMIHICTpaTUBHA AI€3[aTHICTh — 37aTHICTh OCOOM CBOIMHU [isiIMU HaOyBaTH |,
peaizoByBaTH MpaBa Ta BUKOHYBATH MOKJIAJEHI 000B'sI3KM . Jl1€3MaTHICTh € TTOBHOIO ,
JaCcTKOBOIO Ta oOMexxeHoro . IloBHa HacTae 3 JOCATHEHHIM OCOOOI0 MOBHOJITTSI — 18
POKIB , YaCTKOBa — OCyJIHa oco0a , siKka Jocsmia 15-piyHoro Biky 1 oOMexkeHa — oco0a ,
oOMerKeHa Cy/IOM B OKPEMUX IMpaBax .

CyKynHICTP KOHKPETHUX IIpaB , sKI 0co0a MOXKE€ MaTh BIJNOBIAHO /10 3aKOHY
MOJIIJISIFOTHCSI HA TPU TPYTIH :

- 0COOUCTI : MPABO Ha )KUTTS , CBOOOY CJIOBA , 0COOMCTY HEAOTOPKAHHICTD , TOBAary
JI0 4eCTl Ta TIAHOCTI , CBOOOY MEepeCyBaHHS , TAEMHUIIO JTUCTYBaHHS , BUOIp MiCIls
MPOKUBAHHS

- TMOJNITHYHI : MpaBo OpaTh ydyacTb B YIpPaBIiHHI JAEpKAaBHUMH CIIpaBaMu ,
MIPOBOAUTH MITHHTH , OpaTu y4acTh y BUOOpax i Oyt oOpaHum

- COIlaJIbHO-EKOHOMIYHI : TIPaBO Ha MiJMPUEMHHUIILKOIO TISIIBHICTIO , MATH MIPaBO
Ha Mpalo , BIAMOYMHOK , JOCTATHIA XKUTTEBUN PIBEHB , COIIaIbHUM 3aXUCT , OCBITY 1
3mopoB's . [2 ¢.112 ]

AJIMiIHICTpaTUBHA JENIKTO3ATHICTh — 1€ 3JaTHICTb 0COOM HECTH IOPUIUYHY
BIJINOBIJIAJIGHICTh 3a LIKOJY , 3allOMISIHY ii MPOTUIIpaBHUMHU JisiMUA . BoHa monsirae y
3MaTHOCTI CyO’€KTa YCBIJIOMJIIOBAaTHM HACTIJKA CBOiX /i Ta HecTH 3a 1Ml fil

BIIMOBIAaILHICTH . Ko 0c001 BUTIOBHIOETHCS 18 POKIB , BOHA HE JIMIIIE CTA€E JI1€31aTHOIO
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(ToBHA) 1 MOKE CaMOCTIMHO KOPUCTYBATHCSI CBOIMH ITpaBaMU Ta O0OB'SI3KaMU , a il MOXKe
OyTH MPUTATHYTH J0 BIAMOBIJATBLHOCTI 32 CBOT IPOCTYTIKH .

O3Haku aaMIHICTPAaTUBHOI JETIKTO3JaTHOCTI :

- 3JIaTHICTh HECTH IOPUIUYHY BIAMOBIIAIBHICTh

- HaCTa€ 3 MeBHOTO BIKY

- ocyziHa oco0a

- € €JIEMEHTOM IPaBOCY0'€KTHOCTI

[apanTii peamizaifii aaMIHICTPaTUBHOI MPABOCYO'€KTHOCTI 3aKpilJIeHI Yy

Koncturymii VYkpainu , Komekci VYkpaiHu mnpo aJMiHICTpAaTHUBHI MPaBOMOPYIICHHS
(KVYnAlIl) , 3akonax Ykpainu “Tlpo 3BepHeHHs rpomazasH” Ta “Ilpo aamiHicTpaTuBHI
nocayru”. 1li HOpMM TapaHTyIOTh T€ , L0 TPOMAJSIHM MOXYTh Yy IOBHIA Mipl
peaizoByBaTH CBOi aJMIHICTPATUBHI IIpaBa Ta 00OB'I3KM 1 MOXKYTh Y pa3i iX MOpyIIEHHS
3BepTaTHCA IS 1X 3aXHUCTY .

BucHoBok : Ha Hamy aymMKy aaMiHICTpaTMBHa MNpPaBOCYO'€KTHICTH BIJIrpae
KJIIOYOBY pOJIb y aIMIHICTPAaTUBHO-IIPABOBUX BIJIHOCMHAX MIDXK TPOMAJSTHUHOM 1
JEPKaBOIO . 3aBAsSKA HUM MO)KHA HE JIMIIE 3/1MCHIOBATH CBOI MpaBa , a i y BUNAAKY iX
MOpYIIEHHSI 0c00a MOKE 3BEPHYTHUCS JI0 OpraHiB JAEepXaBHOI BIaaAMU AJISA iX 3aXUCTY .
AIMIHICTpaTUBHA MPaBOCYO'€KTHICTh € Ay e BAXKJIMBOIO , a/p)Ke caMe BOHA HAaJa€

MOJKJIMBICTh B3a€EMOJIISITH 3 IEPKABOIO y cpepl MyOIIYHOTO YIIpaBIiHHS .

Cnucoxk BUKOPUCTAHUX JIKepeJT
1. Korcruryiia Ykpainu : [Ipuitasara BPY 28 uepsus 1996 p. / Binomocti BPY. —
1996. — Ne30. — C1.141.
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96- %D0%B2%D1%80#Text
2.T'anmynpko AJIMIHICTPATUBHE-TIPABO-YKPAS

3.Ilinpyunuk 3aranbHe aJIMiHICTPATUBHE MPABO
C.KiBanos , JI.bina-Tiynosa

4.T'anynpko-AJIMIHICTPATHUBHE-ITPABO-YKPAS8-ilovepd f-compressed-1
(1).pdf
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S. KHALAVKO ADMINISTRATIVE LEGAL JURISDICTION OF
UKRAINIAN CITIZENS

Administrative legal personality is one of the main categories of administrative law
which determines the ability of a subject to enter into administrative and legal relations.
An important aspect of these relations is the study of administrative legal personality of
a citizen - a person who has a legal relationship with the state and interacts with it in rights
and obligations.

Keywords: administrative legal personality, citizens of Ukraine, legal capacity,

legal capacity, guarantees.

TIYMAYEHHS AJIMIHICTPATUBHOI IOCJIYTH

M. M. Kauan
HayxoBuii kepiBHUK: 1.10.H., ipod. S. 1. Jlenrep
AHoranisi. CyyacHe yKpaiHChbKe CyCILJIBCTBO NepeOyBae Ha CTajli pO3BUTKY, AKa
XapaKTePU3YETHCS TEPEXO/IOM BiJl TPATUIIIHHOTO YSIBJICHHS TIPO JIEpKaBy SIK MEXaHI3M
BJIAAM O PO3YMIHHSA 1i SIK IHCTUTYLIII, 10 CTBOPIOE YMOBH JIJISl T1THOTO KUTTS JIIOAHHH.
VY mpoMy 3B’SI3Ky naepxkaBa, sika (YHKIIOHYe€ Ha 3acajax IpaBa Ta JAEMOKparii, Bce
aKTHBHIIIIE BUKOHYE POJIb HajJlaBaya aJMiHICTPaTUBHUX IMOCIYT, 3a0e3Meuyoun moTpedu
HaceneHHd. [lompu HasBHICTH 3aKOHOJABUOTO BH3HAYECHHS MOHSTTS aaMiHICTPATUBHOI
MOCIYTH, Y HAyKOBIM JTeparypi CIOCTEpIracTbCsl MHOXHHHICTH MIAXOMIB JO HOTO
TIYMaueHHsI, 10 CBIIYUTh PO CKJIQJHICTh Ta OaratorpaHHICTh IOTO IPABOBOTO
(dbeHomeHa.
Ku11040Bi ci10Ba: aqMiHICTpaTUBHE MPABO, aAMIHICTpAaTHBHA MTOCIYTa, TNIyMauyeHHs,
noTpedbu cy0’ekra, myOniyHa Biaaa, (Gi3uyHl 0coOH, IOpUANYHI 0COOU, MpaBa, 3aKOHHI

1HTEepecH.

JIoKTprHAJIbHE OCMUCIICHHSI TOHSTTS aJMIHICTPATUBHOI TOCIYTH JIO3BOJISIE
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BUSBUTH XapaKTEPUCTUKH, YTOUHUTH 3MICT KAaTeropii Ta BUSHAYUTH 11 MICLE Yy CUCTEMI
aJMIHICTPATUBHOTO TIpaBa. Y 3B’S3KY 3 IIUM aKTyaJIbHUM € aHaJIi3 HayKOBUX M1IXO/IB J0
PO3YMIHHSl aMIHICTPAaTUBHOI TMOCIHYrdW Ta ii y3arajdbHEHHA. Y HAayKOBiH JiTeparypi
MOXKHA 3HAUTH PI3HI MIIXOAW 0 TIIyMadeHHs MOHATTA "mociyra". barato mociigHuKIB
BBaXKalOTh, 1110 HAJIAHHS MTOCIYT € CIIOCOOOM 3a/10BOJICHHS] KOHKpeTHUX 1oTped. Tak, T.I
JlaHWTIOK BBakae, M0 MOCTyra-iie " MisUTbHICTh, SKa 3MINCHIOETHCS NI 3a70BOJICHHS
NEeBHUX NMOTpeOd abo IHIIMX 3pydyHOCTEH, HagaHux Oyab-komy'. Ha nymky O. Jlanre,
MOCTYTOI0 MO’KHA Ha3BaTH “‘Oymb-saKi QYHKITI1, sIKi TTOB’ 13aH1 13 3aI0BOJICHHSM JIFOJICHKHAX
motped". ToOTO mocayra BHOKPEMIIOEThCS SK Jisl a00 BYMHOK, IO JA€ KOPHUCTH,
JIOTIOMOTY 1HIIIOMY.

[ToHATTS aAMIHICTPAaTUBHOI MOCIYTY YITKO 3a3HadyeHe y crarTi 1 3akoHy Ykpainu
" IIpo amMiHICTpaTUBHI IMOCIYTH'", BIAMOBIAHO 1O SIKOi- II€ PE3yJIbTaT 3A1HMCHEHHS
BJIQJTHUX TIOBHOBAXEHb CYyO’€KTOM HaJaHHS aJMIHICTPATUBHUX IMOCIYT 3a 3asBOIO
($13u4HOI 200 FOPUIUYHOT 0COOH, CIPSIMOBAaHUI HA HAOYTTA, 3MIHY UM IPUITUHEHHS ITpaB
Ta/ab0 3M1ACHEHHsS OOOB’SI3KIB Takoi OCOOM BIANMOBIIHO 7O 3akoHY. Buxomsuu i3
3a3HAYE€HOI0, OCHOBHA METa aJMIHICTPAaTUBHUX MOCIYT - 3a0€3ME€YeHHs TOCTYIHOCTI,
MIPO30POCTIi i €(HEKTUBHOCTI B3a€MOII1 MK TpOMaJITHaAMH Ta Acp>kaBoro. [1]

Xoua, npoecop B. ABep’ssHOB CTBEpI)KYBaB, 110 aAMIHICTPATUBHI MOCIyTH-1IE
HOBUM €JIEMEHT B3a€MOBIJIHOCHH JIEP>KaBH 3 JIIOAWHOW. HuMuU ciijy BBaKaTh YMCIICHHI
O0OB’SI3KM  JICPKABHUX OPraHiB 1I0J0 BUKOHAHHS PI3HOTO POAY JO3BUIBHO-
peecTpaliiiHuX [1i 32 BIAMOBIAHUMH 3BEpHEHHAMH (PI3MYHUX 1 ropuandHux ocio. O.B
baranoBa BHW3Hauae aaMIHICTPATUBHY MOCIYTY SIK PE3yAbTar 3A1MCHEHHS MyOIi4HO-
BIAJHUX TIOBHOB&)XECHb, SKHM Ma€ IOpUAMYHE 3Ha4eHHS ocobu. Haromomye Ha
HEOOXI1JTHOCTI MPAaBOBOI BU3HAYEHOCTI, MA3BITHOCTI y cdepl HamanHs nocuyr. FO.IT
butsk migkpecnoe, Mo aaMiHICTpaTHBHA TMOCTYyra-1ie 1HAUBIAyaJbHO-KOHKPETHA i,
CIIpsSIMOBaHa Ha HaJIaHHS 0CO01 TIEBHOTO IOPUIMYHOIO PE3yJbTaTy B MeXKax IMyOIi4HOro
yrpasiinHs. O. PsaOdueHko po3mismae aaMiHICTPAaTUBHY IMOCHIYTY SIK 3aci0 peanizarlii
NPUHITUITY JOCTYIMHOCTI Ta BIJKPUTOCTI BIAJM, I1HCTPYMEHT KOMYHIKaIii Mix

IPOMAJITHUHOM 1 MyOIIYHOI0 aMIHICTpaIli€ro. [5]
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Tema agMiHICTpaTMBHUX MOCIYr Ha0yBae BaroMoro 3HauY€HHsI Ha JEP>KaBHOMY
piBHI micns mianucanHs Ykazy [lpesunenta Yipainu Big 22.07.1998 p. N°810 " Ilpo
3axo0u mom0 BIpoBakeHHsT KoHmemii aqMinicTpatuBHO1 pedopmu B Ykpaini". [2] ¥V
HbOMY OYyJIO aKI[EHTOBAaHO Ha HEOOXIJHOCTI BIOPSAKYBAaHHS MeEXaHI3MYy HaJaHHS
aJIMiHICTpPATUBHUX MOCIYT OpraHaMH BUKOHABUOi BJaaAd. Y JOKYMEHTI HIILIOCS MO Te,
0 HAJ@aHHA TAKUX IMOCITYT Ma€ 3IHCHIOBATHCS 3a MPUHIUIAMHU €JUHOTO ITiIXO.Y,
IPO30POCTi, 3PYYHOCTI JUIsI TPOMAAsSH, a TakoXK Oyao mepeadadeHo pPo3poOKy
HOPMAaTHUBHO-TIPABOBOI 0a3m,saka O peryioBaia mporeaypu ix HagaHHs.

Tako OCHOBOIO /ISl MOAAJIBIIOTO peopMyBaHHS aaMIHICTpAaTUBHOI chepu Ta
3aMpoBaXKEHHSI €BPONEHCHKUX CTAHJAPTIB OOCITYTrOBYBaHHS

rpoMansiH ctana KoHuemnirisi po3BUTKY CUCTEMM HaJlaHHS aJIMIHICTPAaTUBHHX
MOCIYr OpraHaMd BHUKOHABYOi BIaJH, yxBajeHa mocTtaHoBorwo KabGinery MiHicTpiB
VYkpainu Big 15.02.2006p. N°90. Bona BH3Ha4YMIa OCHOBHI HampsIMU BJIOCKOHAJICHHS
CUCTEMH HaJaHHS aJMIHICTPAaTUBHUX MOCTYT.[3]

[Tpuitnsatrs 3akony Ykpainu "IIpo aaminictparusHi nociayru" Big 06.09.2012p.
N°5203-VI crano nepeaoMHUM MOMEHTOM y pedOopMyBaHHI IMyOJIYHOTO YIPABIIHHS B
Vkpaini. Lleit 3akoH 3akjgaB HOPMATUBHY OCHOBY i ()OpMyBaHHS HOBOi, CEpBICHO-
OpPIEHTOBAHOI MOJIEJ1 B3aEMO/IIi TPOMa/IsTHUHA 3 OpraHaMU BIIA]IH.

Buxonsiun 13 BUIIE3a3HAY€HOTO, MOXKHA 3pOOUTH TaKWil BUCHOBOK, 1[0 HAyKOBIII
MpU aHaJi31 TOHSATTA aJAMIHICTPATUBHUX TOCITYT MEPEBAKHO BU3HAYAIOTH 1X SK il
opratiB myOII4HO1 BJIaJH, 110 3A1MCHIOIOTH Ha 3alUT (PI3MYHUX a00 IOPUAMYHHX OCi0 3
Ha 1HIIIATUBI 3asBHUKA, BJIAJHOMY XapaKTepli MOCIYyTH, IMPaBOBIi pernamMeHTarli,
HAssBHOCTI KOHKPETHOTO pe3ynbrary. BogHodac, He3BakarodM Ha PO3MAITTS HAYKOBUX
MO3UIIIH, TOIITHHO CXUJISITUCS JI0 3aKOHOJJAaBYOTO BU3HAUYCHHS aIMiHICTPATUBHUX TTOCIIYT,
OCKUIbKM BOHO Ma€ HOPMATHUBHY CHUJy, 3a0e3nedye IOpUIUYHY BH3HAYCHICTH 1

YHI1(DIKOBaHICTh PO3YMIHHS TEPMIHY y MPABO3ACTOCOBHIN MPAKTHUILII.

Chnucox BUKOPUCTAHUX JIZKEPEJI:
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KACHAN M. INTERPRETATION OF ADMINISTRATIVE SERVICES

Modern Ukrainian society is at a stage of development characterised by a transition
from the traditional view of the state as a mechanism of power to an understanding of it
as an institution that creates conditions for a decent human life. In this regard, the state,
functioning on the basis of law and democracy, is increasingly playing the role of an
administrative service provider, meeting the needs of the population. Despite the
existence of a legislative definition of the concept of administrative service, the scientific
literature shows a multiplicity of approaches to its interpretation, which indicates the
complexity and versatility of this legal phenomenon.

Keywords: administrative law, administrative service, interpretation, needs of the

subject, public authority, individuals, legal entities, rights, legitimate interests.

344



IOPUINYHA BIAITOBIJAJIBHICTD JEP)KABHUX CJIYKBOBIIIB

H. A. HoBocan
HayxkoBwuit kepiBHUK: 11.10.H., pod. 5. 1. Jlenrep
Anoranis. HOpumuyHa BiANOBITAIBHICTh JEPKaBHUX CIY>KOOBIIIB €
(GyHIaMEHTAIBPHAM €JIEMEHTOM MPaBOBOI JepkaBh. BoHa MOKIWKaHAa 3a0€3MCYUTH
3aKOHHICTh Ta €(EeKTHBHICTh AISUIBHOCTI JEPKABHOTO arapary, 3aXHCTUTH IIpaBa Ta
cBOOOIM TPOMAJsH, a TaKOXK 3amoOIrTH KOPYMIi Ta 3JOBXKUBAHHSAM CIIYy:KOOBHM
cranoBuieM. Cucrtema IopUIUYHOL BIOBIAATBHOCTI AEPKABHUX CITY>KOOBIIIB OXOILTIOE
pI3HI BHUJM BIATNOBIAAIBLHOCTI — JUCHUIUIIHAPHY, aJAMIHICTPATUBHY, LHMBLIBHY Ta
KpPUMIHAJIbBHY KOXKHa 3 SIKMX Ma€ CBOi OCOOJMBOCTI Ta MEXaHI3MH 3aCTOCYBaHHS.
EdexTuBHICTD 111€1 CUCTEMHU 3alIeKUTh BiJl YITKOCTI MPABOBUX HOPM, HE3aJIEKHOCTI
KOHTPOJIIOIOYMX OPTaHiB Ta PIIIYYOCT] Y 3aCTOCYBaHHI CAHKIIIM 10 BUHHUX.
KurouoBi ciioBa: nepxaBa, aaMIHICTpaTUBHE MPaBO, BIANOBIIAIBHICTS,

JIep>KaBHI CITy>KOOBII1, TIpaBa Ta 000B’sI3KH 0Ci0.

1)IToHsTTS Ta O3HAKK IOPUIMYHOI BIAMOBIAAIBHOCTI JISPHK.CITY>KOOBIIIB

Ha nymky Buenoro B.B.Cepeatoka He ICHye JerajibHOTO 1 YITKOTO
BU3HAYCHHS MOHSTTS «IOPUIUYHA BIAMOBIAAIBHICTh) UM HABITh BUSHAUYCHHSI OY/Ib-5IKOTO
3 rajly3eBUX BUJIIB BiAMOBIIaIbHOCTI.[1, €. 156]

Opuanuna BiANOBIAAIBHICTE - 1€ KOMIUIEKC MIPaBOBUX HOPM,IIO
BHU3HAYAIOTh IiJICTABH,YMOBU Ta HACIIJIKU TPHUTITHEHHS JEP:KaBHUX CIY>KOOBIIB /10
BIJINOBIIAJILHOCTI 32 MOPYIIEHHS HUMH 3aKOHIB Ta IHITUX HOPMATUBHO MPABOBUX aKTiB.

MeTta BIAIIOBIIAJIBLHOCTI:

e 3ale3nedeHHs 3aKOHHOCTI Ta JUCIUILUIIHA B OpraHax JAep>KaBHOI BIaIu
o [lomepemkeHHs MPaBOMOPYIIECHb Ta MIPOCTYIKIB

e 3axmHCT IHTEPECIB CYCIIILCTBA T TPOMAJISIH

¢ BigHoBIEHHS MOPYIIIEHOTO MPABOTIOPSIKY

e 3axuct mmpaB Ta cB0OOI rpoMaIsiH
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e @dopMyBaHHS JOBIpU CYCHIILCTBA 10 AepkaBHOI Biagu[1,c.158]

O3Haku IOPUIUIHOT BIMTOBITAIBHOCTI:

Buena O.A. Ilaganka BBaxkae 11010 OCHOBHMX O3HAaK MOXHA BIJTHECTH:
1) HacTae nuIIe 3a Ti JiSTHHSA, K1 TTepen0adeHi HOpMaMu YMHHOTO 3aKOHO/TABCTBA;
2) HaKJIAJa€ThCs TIIBKM 3a CKOEHI NMPOTUIPABHI BUYMHKU a00 MPOTH3aKOHHI Jii; 3)
HaKJIaIa€ThCSl KOMIETCHTHUMHU JEP)KaBHUMH OpPraHAMH B XOJi BH3HAYEHOI 3aKOHOM
nporenypu; 4) BUpakaeTbCsl B HACTAHHI IS TIPABOIIOPYIITHUKA BiMOBITHIUX HETATUBHUX
HACJIJIKIB, BUJI 1 Mipa SIKUX BU3HA4YalOThCs 3aKoHOM;[ 1,¢.159]

2)Buu 0puANYHOL BIANOBIIAIBHOCTI

a) JlucruniinapHa BiIMOBIAAIbHICTD:

3akon Ykpainu «IIpo nepxkaBHy cmyxOy» Bim 10 rpymaa 2015 p mictuth
3aKOHO/IaBYy Je(PiHIIII0 JUCHMIUIIHAPHOTO TMPOCTYNKY MiA SKUM PO3YyMIETHCS
MPOTUIIPABHA BUHHA Jisl a00 OE3MISUIBbHICTh UM NPUUHSATTS PIMICHHS, IO MOJArae y
HEBUKOHAHHI a00 HEHAJIEe)KHOMY BUKOHAHHI JEpKaBHUM CIYKOOBLEM CBOIX MOCAI0BUX
00OB’SI3KIB Ta IHIIMX BHMOT, BCTAHOBJIEHUX LIMM 3aKOHOM Ta IHIIMMH HOPMAaTHUBHO-
MPaBOBMMHU aKTaMH, 3a fKE€ JO HbOIO MOXe OyTH 3aCTOCOBAHE IHUCLMILIIHAPHE
CTATHEHHA.[2.4] cT6S]

Oznaku:1) nporunpaBHicTh Aii (0€341SUIBHOCTI), IO MOPYUIYE TUCUUILIIHY;2)
BUHHICTh OCOOM, SIKa € Cy0’€KTOM TPYJAOBHX Ta CIyKOOBUX BiJHOCHH;3) HAasBHICTh
HE3HAYHOTO CTYMEHS CYCIIbHOT HeOe3neku; 4) KapaHiCTh y BUIIIAJI 3aCTOCOBYBAHHS
JTUCHUTUTIHAPHUX CTATHEHB.[1,c.242]

JucrururiHapHa  BIAMOBIAQIBHICTh BIAPI3HAETHCS BiJ aJAMIHICTPAaTUBHOI  Ta
KPUMIHAIBHOI TUM, 110 BOHA 3aCTOCOBYETHLCS 3a MOPYIICHHS BHYTPIIIHBOTO TOPSAKY Ta
CIyk00BUX OOOB’S3KIB, a HE 3a BUMHEHHS MPaBONOPYIIECHb, NepeadaueHUux
BIJIMOBIAHUMHU KOJIekcaMu. BoHa Mae mepeBa)kHO BUXOBHHI XapakTep, Xo4a MOKe MaTH
W 1Hmi  Hacmigaku.[3,c.262]OnHier0 3 0COOMMBOCTEH MPABOBOTO  PETYIOBaHHS
JTUCITUTUTIHAPHOI BIAMOBINAILHOCTI JIEpPKaBHUX CIY>KOOBIIIB € Te, M0 yIepIie cT. 66

3akony «IIpo nepkaBHy ciyx0y» BU3HAYA€E: a) CUCTEMY JAUCITUIUIIHAPHUX CTATHEHB (BiA
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HaMEHII CyBOPOTO J0 HAHOLIBII CyBOPOro); 0) sIKi CTATHEHHS 3a K1 JUCIUILIIHAPHI
MPOCTYIIKK CIiJ] TMpu3HaYaTH./MCUUIITIHApHE CTATHEHHS 1€ NPUMYCOBUM 3axif
JIEp’KaBHOTO JUCITUILUTIHAPHOTO TIPUMYCY, IO 3aCTOCOBYETHCS KEPIBHUKOM JIEPKABHOTO
oprany (KepiBHMKOM [EpPCOHAy) MIOJ0 JIEP>KABHOTO CIYXKOOBIIS, KU BYMHUB
TUCITUTUTIHAPHAM MPOCTYNOK.[2.cT66]
0)AIMiHICTpaTUBHA BIAMOBIIAIBHICTh CIYXKOOBIIIB — II€ 3aCTOCYBaHHS CyO’€KTaMu
aJMIHICTPATUBHO-IOPUCIUKIIIAHOI JISJIBHOCT1 10 MyOJIYHUX CITY>KOOBIIIB Ha MiACTaBax
Ta B TOPSNKY, IO MepeadadeHi HalllOHATbHUNW 3aKOHOMABCTBOM, aJIMIHICTPATHBHHX
CTATHEHB.[ 1,C.262]

Bigmosimno 10 cr.l4  KVYmAIl  nocamosi  ocobW  miidrarorhb
aJMIHICTPATUBHIA BIIMOBIAAIBHOCTI 32 aJMIHICTPAaTUBHI NPABOMOPYIIEHHS, 3B's3aH1 3
HEJOJEP>)KaHHAM YCTAHOBJIEHUX TIpaBui y cdepl OXOPOHH TOPSAJKY YIPaBIiHHS,
JIEP>KaBHOTO 1 TPOMAJICEKOTO TIOPSIKY, IPUPOJIH, 3OPOB'SS HACSIICHHS Ta 1HIIMX MTPaBHUII,
3a0€3IeUeHHs BUKOHAHHS SIKUX BXOAMUTH JI0 iX CiIy»KO0oBuxX 000B’s3kiB.[4.cT14] 3a
Hopmamu KYNAII cy6’exTtamMu aiMiHICTPAaTUBHOI BiJMOBIAAIBHOCTI € HE BCl MyOJiYH1
Ciyk0O0BIIl, a JUIIE M[O0CcCaaoBl 0coOW. B aamiHICTpaTMBHO-IPABOBI Haylll BOHU
PO3MIAIAIOTHCSA K Cy0’ €KTH 1 MAJISITaI0Th aIMIHICTPAaTUBHIN BIANOBIIAILHOCTI TIIBKH 32
MIPaBOTIOPYIIICHHS, TIOB’ 13aHi 3 HEOTPUMAHHSIM MPABUJI, 3a0C3ICUCHHS BUKOHAHHS SIKUX
BXOJIUTH JI0 1X CIIyKO0BUX 000B’s13KiB. [1,c.263]

Jlo OCHOBHMX O3HaK CIIJ BiJHECTH: 1) €IUHOI  IiJICTaBOIO
BIJINOBIJIAJIBHOCTI € BYMHEHHS aJMIHICTPATUBHOIO MPOCTYNKY; 2) MNPUTATYBaTH [0
BIJIMMOB1AAIBHOCTI BIIOBHOBA)XCH1 TUIBKHU Ti1 Cy0’€KTH, K1 TiepeadadeHi 3aKOHOTaBCTBOM
Ta ki He TepeOyBaroTh 13 MPABOMOPYITHUKOM Y BITHOCHHAX TMIAMOPSIKYBaHHS; 3)
MOJIAra€e B 3aCTOCYBAHHI JI0 MPaBO-MOPYIIHUKA aJMIHICTPATUBHUX CTSATHEHb; 4)
3MIIACHIOETHCS B 0COOIMBOMY TOPSIIKY (ITPOBAKEHHS B CIIpaBax Mpo aAMiHICTpaTHBHI
npaBo-nopyueHHs)[1,c.264]

B)KpuminanbHa BIJIMIOBIIAJILHICTE-IT1ICTABOIO KPUMIHAJIBHOT
BIJIMOBIIAJILHOCTI € BYMHEHHS OCOOO0I0 CYyCHIIBHO HEOE3MEUHOTO MISHHS,SIKE MICTHTh

CKJIaJl KpUMIHAJILHOTO TMpaBonopyiieHHs, nepeadadeHoro unHHuM KK Yipainu.[5. cTl]
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KpuminanbHa BIiAMOBIIAIBHICT — 1€ HAWCYBOPIIIUNA BHUJ FOPUIUYHOI
BIJIMOBIAABHOCTI, IO 3aCTOCOBYETHCS 1O JEPKaBHUX CIIY>KOOBIIIB 3a BUMHCHHS
350unHIB, mnependadeHnx uynHHUM KK.KpumiHanbHa BINOBIAQIBHICTE JIEPHKABHUX
cimyk00BIIIB nependadaeTrbes Po3aiiom XVII «KpumMiHaiabHI TpaBonopyiieHHs y cdepi
CITY>KOO0BOT1 JISUTBHOCTI Ta MPOQECIHOI ISUIBHOCTI, MOB’S13aHO1 3 HaJaHHSAM MyOJIIYHUX
nociryr»[3,c.170]

3a BUMHEHHS 3JIOYMHIB, B SIKUX CIELIAJILHUM CYyO’ €KTOM BHCTYIAIOTh
cinyk00B1 ocoou, KK VYkpainu nepenbadeni criemianbHl BUAM MOKapaHb:030aBICHHS
CIIeIIaIbHOTO 3BaHHS, PaHTy, YMHY a00 KBaji(]ikamiitHOTO Kj1acy Ta mo30aBjeHHs IpaBa
001fiMaTH MEBHI ITOcaau ad0 3aiiMaTUCs IIEBHOIO MIsIbHICTIO.[3,¢.171]

OCHOBHI 3JI0YMHU 3a K1 HACTA€ KPUMIHAJIbHA BIJIIIOBIIAJIbHICTb:
1.3noBxkuBaHHA Bla010 ab60 ciyx060BuM cranoBuieM (cT. 364 KK VYkpainn);
2.IlepeBuilieHHs Biaaau abo ciy:k00BUX MMOBHOBAXKEHB (CT. 365);
3.Cayxx00Ba HegoamicTs (cT. 367);
4.0Onep>xaHHs HEMPaBOMIpHOT BUTOIM (XxabapHUIITBO) (CT. 368);
5.Cay>x00Be miipobaeHHs (CT. 366).

BUCHOBOK: nuBisunch Ha CBOE JIOCHIDKCHHS S MOXY CKa3aTH, IO

IOpUJIMYHA BIAMOBIAANBHICTh JEPKaBHUX CIIYXKOOBIIIB € 3amopykoro 3a0e3nedeHHs
3aKOHHOCTI, JUCHUIUTIHU 1 BIANOBIJAJILHOCTI B JAepXaBHOMY yrpaBiiHHI. FOpuanuna
BUIMOBINAIBHICTh € OJHUM 13 BaXXJIMBUX €JIEMEHTIB IIPABOBOTO CTATyCy JEepPKaBHHUX
CiIyk00BILIB.Y CyyacHId MpaBOBIM Jep)kaBl BOHA BUKOHY€E HE JIMIIE KapalibHy, a |
MPEBEHTUBHY (DYHKIIII0, CIIPSIMOBAaHY Ha 3aroOiraHHs MPaBOMOPYLIEHHSIM 3 00Ky 0Ci0,

110 001MMarOTh JIep KaBHI MOCaIH.

Cnucok BUKOPMCTAHMX JIKepeJT
1.I'ybanoB O. O. IOpuanyHa BiANOBIAATBHICTH NYOMIYHUX CIYKOOBIIB  fK
THCTUTYT CiIy)00Boro npasa Ykpainu : MmoHorpadis / O. O. I'ybaHoB. — 3anopixxs :
Bunasanunii 1im «l eapBeTHKaY»

2.3akoH YKpaiHu Mpo Jep>KaBHY CIIykKOy
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https://zakon.rada.gov.ua/laws/card/889-19

3.3arasibHe aJMIHICTpATUBHE MPaBO YKpaiHU Miapy4yHUK / 3a 3-14 3ar. Pen.: akan.
C. Kianosa i mpod. JI. binoi-Tiynosoi; Har. VH-T «Onecbka ropu. AxkameMis».

4 KYnAII https://zakon.rada.gov.ua/laws/card/80731-10

5.KK Vkpainu https://zakon.rada.gov.ua/laws/card/2341-14

N. NOVOSAD LEGAL RESPONSIBILITY OF PUBLIC SERVANTS

Legal responsibility of public servants is a fundamental element of the rule of law.
It is designed to ensure the legality and efficiency of the State apparatus, to protect the
rights and freedoms of citizens, and to prevent corruption and abuse of office. The system
of legal liability of civil servants covers various types of liability - disciplinary,
administrative, civil and criminal, each with its own specific features and mechanisms of
application. The effectiveness of this system depends on the clarity of legal norms,
independence of controlling bodies and determination in applying sanctions to the

perpetrators.

Keywords: state, administrative law, liability, civil servants, rights and obligations

of individuals.
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CYB’EKTU AIMIHICTPATUBHOI'O ITPABA

B. C. Xomsak

HaykoBuii kepiBHUK: A.10.H., ipod. 5. 1. Jlenrep

AHortaunifa. [lutanHa cy0’eKTiB aJMiIHICTPATUBHOTO TMpaBa HalOyBae BCeOIUHOI

BaXMBOCTI. OCKUTBKM BOHHU 31MCHIOIOTH 3aBIaHHS Ta (PYHKIII BHKOHABUYOI BIIAIH,

KOOpAMHAIIIIO B cdepl Aep KaBHOTO YIPaBJIiHH 1 3a0€3MeUyI0Th peari3allilo OCHOBHUX

3aBllaHb JepXKaBU. BIAMOBIIHO [0 YMHHOTO 3aKOHOJABCTBA JUIsi HAOyTTA CTaTycy

cyO’€KTIB MOBUHHI JJOTPUMATUCH NIEBHI YMOBU: HAsIBHICTh HOPMH, MTPABOCYO’€KTHOCTI Ta
IOPUAMYHOTO (PAKTY.

Kuarwo4voBi ciaoBa: cy0’eKkT aJMiHICTPAaTUBHOTO IpaBa, MOBHOBAXKECHHS, BHJIH,

aJMIHICTpaTUBHE MIPABO, aIMIHICTPATUBHO-TIPABOB1 BITHOCUHHU.

J1st Toro, 1106 cy0'eKTH aAMIHICTPATUBHOTIO IpaBa HAOyJIM CTaTycC CyO0'e€KTIiB
y aJIMIHICTPAaTUBHUX MPABOBITHOCUHAX, MAIOTh ICHYBaTH TPU YMOBHU:

1) mae OyTH agMiHICTpATUBHO-TIPABOBA HOPMA, IO € IIJICTABOI0 BCTAHOBJIEHHS
MIEBHUX TPaB Ta 00OB'SI3KIB CY0'€KTIB;

2)cy0'exT Mae aZIMIHICTpaTUBHY npaBoCyO0'€KTHICTh(aAMIHICTPATUBHY
MPaBO3IATHICTh Ta J1€3/1aTHICTB);

3) HasgBHICTH IOpUAWYHOTO aKTy SK TIJCTaBU BUHUKHEHHS, 3MiHM a0o0
MPUNUHEHHSI aJMIHICTPATUBHUX MPABOBIAHOCHUH (IMiJCTaBM BUHUKHEHHS, 3MIHM Ta
NPUIMHEHHS TPABOB1IHOCHH).

3a JOyMKOIO HAyKOBIIIB [JI0 BHIIE3a3HAUYCHUX CYO’ €KTIBBIIHOCATHCS:
l.cucteMa opraniB BUKOHABYOI BJIaJIA Ta iX BIIOKPEMJICHI M1IPO3/I1IIH,

2.rpoMaJicbKl  Oprasizailii, OisUTBHICTh  SKHUX  nependadyeHa  YUHHUM
3aKOHOJIaBCTBOM, a TaK0> KE€PIBHI OPraHy Ha MIANPUEMCTBAX, YCTAaHOBAX, OpraHi3alisx
Ta BUKOHaBYO-PO3MOPAIUl CTPYKTYPHU OpPraHiB MICLIEBOIO CAMOBPSITyBaHHS.

CTpyKTypHi OJWHHWIN, SKI [iIOTh B MeEXaxX MIANPUEMCTB, YCTAaHOB,

opraHizailii TaKo>X BUCTYIAIOTh y SKOCTICAMOCTIMHOTO Cy0’€KTa aAMIHICTPATHUBHOTO
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npaBa. Y SKOCTi Cy0'€KTiB aIMiHICTPATUBHOTO MpaBa MAEMO PO3TJISAIaTH IPOMAJISH, 0C10
0e3 rpoMa/IsTHCTBA Ta 1HO3EMHUX T'poMajisiH. [IpaBoBuii ctatyc cy0'eKTiB OJTHOTO PIBHS
He € imeHTHuYHuM. Cepejl TpOMajasH 1HO3EeMHHMX KpaiH OCOOJUBUN aaMiHICTPAaTHBHO-
IpaBOBHM CTaTyCc MarOTh ODKEHIl BIAMOBIIHO JO cChemiadsbHoro 3akony[l1].
PosrnsiayBani cy0’eKTH MOXHA TOJUIMTH HA JBa BUAW: I1HAMBIAyalbHI Ta
KoNekTuBHI. ['pomaasuun VYkpaiHM € HaWYHUCIEHHINIOW TPYNoK  CyO'eKTiB
aJMIHICTPaTUBHO- MPABOBUX BIJTHOCUH. Ba)IMBOIO YMOBOIO BU3HAYEHHS T'POMAISH SIK
Cy0'eKTiB aIMiHICTPAaTUBHO-TIPABOBUX BITHOCHH € HASIBHICTh Y HUX MpPaB Ta 00OB'SI3KIB Y
chepi myONIYHOTO  yIpaBIiHHSA.AJIMIHICTPATUBHO-TIPABOBUI  CTaTyC  TpOMasH
Bu3HauaeThesi KoHctutyliero VYkpainu[2], il 3akoHaMH Ta IHIIMMH HOPMAaTHUBHO-
MIPaBOBUMH aKTaMH, LIMMH K JKEpEIaMi BU3HAYAIOThCA 1 000B'SI3KM Ta B1INOBIIAJIbHICTh
rpomaasH. CKJIaJoBUMU HIO0 BXOAATH JO aJMIHICTPAaTHUBHO-IIPABOBOIO CTaTyCy
IrpOMaJsiTHUHA BBAXKaIOTh: aAMIHICTpaTUBHY MPaBO3/IaTHICTb;
aJAMIHICTPaTUBHYKOMIIETEHII110; TIpaBa Ta 00OB'SI3KM; TapaHTIi MpaB 1 CBOOOI TPOMa/IsH;
IOPUUYHY BIMOBIJAIBHICTE. AJIMIHICTPATUBHO-TIPABOBI BITHOCUHHU MOKYTh BUHUKATH:
- MDK TPOMaJsiTHaMU Ta IHIIMMHU Cy0'€eKTaMU - Ha MIJCTaBl peai3alii IpaB rpoOMajisH B
YOPaBIIHCBKIN Traiy3i; - y 3B's13Ky 3 BUKOHAHHSM 3aB/laHb, MOKJIAJICHUX Ha TPOMAJISH B
YIPaBIIHCHKIN Tally31; - IPU 3aXUCTI MpaB, CBOOO/ 1 3aKOHHUX 1HTEPECIB IPOMAJISH; - Y
pa3i TmopylieHHs (HEBUKOHAHHS) TpoMajsHaMH IOPUIWYHUX O0O0O0B's3KiB. I[lpaBa
IpOMAJISiH MOAUISIOTECA Ha a0COJIOTHI MpaBa Ta BIIHOCHI MpaBa 3aJIeXHO BiJ 00cATy iX
peanizauii. BaxxauBe micue B cHCTeMi rapaHTiii B YKpaiHl MOCIJa€e 3ampoBaJKEHHS
IHCTUTYTY YTIOBHOB)XEHOTO 3 IPaB JIFOJMHU Ha IT1JICTaBi BiAMOBiAHOTO 3aKoHy[3].
3a 3araJIbHUM MPABUIIOM, Y 1HO3EMIIIB Ta 0Ci0 0€3 rpoMajisiHCTBA B HAIIII
JepKaBl aHAJIOTIUYHE KOJIO TpaB Ta OOOB'S3KiB 3 TpoMaAssHAMHU YKpaiHu, 3a BUHSATKU
MOXYTh OyTH TiepenOadeHi YMHHUM 3aKOHOJIaBCTBOM a00 MIKHAPOJHO-TIPaBOBUMU
aKTamu, 110 € 000B’I3KOBUMH JJI1 BUKOHAHHS HA TEpUTOPIi Haioi kpainu. [Ipu upomy
BKa3aH1 0COOM MarOTh JOTPUMYBATUCA YKPATHCHKUX 3aKOHIB, HE3aJIEKHO B TOTO, UM €

BOHU TOCTIMHUMH a00 THMYACOBMMH MEMIKaHIsIMH Kpainu. Ilin gac mepeOyBaHHS B
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VYkpaini Bci 1HO3eMIll B Tild 4y 1HIIINA (GopMi BCTymaroTh B aJMiIHICTPAaTUBHO-IIPABOBI
BITHOCHHU 3 OpraHaMy BUKOHABYOi BJIaJiu B Pi3HUX cdepax.

Oco0nuBHii aAMIHICTPATUBHO-TIPABOBH CTaTyC MaroTh OikeHii. [Ipobnema
ODKEHI[IB HE € HOBOIO, BOHA 3a3BMYail BUHUKAE MICII CTBOPEHHS HOBUX KOPIOHIB MK
KpaiHaMu, y 3B'SI3Ky 3 BIJIUIEHHSIM CyBEpPEHHOI TEpUTOpii Bif Aep:KaBH, BiliHAMH,
JIOKANbHUMHU 30pOMHUMHU KOH(IIIKTaMH, 110 BUHUKAIOTh Ha TOMY YU IHIIOMY IPYHTI,
CTUXIHHUMU JIUXaMHU (HAIPUKIIa1, TPUBaAJI IOCYXHU UM eIiieMii, MPUPOIHI Ta TEXHOTCHHI
kaTtactpodu) Tomro. [IpaBoBuii craryc ODKEHIIB y HalIiil KpaiHi BUBHAYAETHCS 3aKOHOM
Vkpainu «IIpo OvKeHIIB Ta 0cCi0, sKi MOTPeOYIOTh MOAATKOBOTO a00 TUMYaCOBOTO
3axucty» Bia 8 mumas 2011 poky. [1]

BignoBigno mo crarri 102 Koucrutyuii YkpaiHu, TJIaBOO JEp>KaBU €
[Ipe3uneHTYKpainu sk cy0'eKT aAMIHICTPAaTUBHO-TIPABOBHX BIIHOCUH. Buctynaiouu Bij
IMEHI YKpaiHu, BIH TapaHTy€ JEp>KaBHUN CYBEPEHITET, TEPUTOpPIaIbHY LUIICHICTb
nepkaBu, noaepxxanHs OCHOBHOTO 3aKOHY , TIpaB 1 CBOOO/ JIIOJIMHU 1 TpoMaAsiHUHA[2].

3a 00csAroM 1 XapakTepoM KOMIIETEHIII OpraHd BUKOHABYOI BJIAJIA MOAUISIOTHCS
Ha: a) OPTraHH 13 3araJlbHOI0 KOMIIETEHIII€10; 0) OpraHu 13 Taly3€BOI0 KOMIETEHIIE0, K1
HaJ1JICH] TOBHOBAXEHHSIMU 13 3/IIMCHEHHS JICPYKABHOTOYITPABIIHHS B OKPEMUX TAITy35X;
B) OpraHu 3 MDKTraiay3eBorO(()yHKI[IOHATBEHOI) KOMIIETEHI[I€10, TOBHOBAXKEHHSIM SIKHX €
3MIMCHEHHS] MIDKrajgy3€BOr0 PpEryJloBaHHA Ta MIKIaly3eBOiKOOpAMHAIl, 30Kpema
KOOPJAMHAIS JiSUTBHOCTINPO(MUIBHUX MIHICTEPCTB Ta IHIIMX LEHTPAIbHUX OPraHiB
BUKOHAaBYOi BJIaJJi Ha LIEHTPAJIbHOMY Ta MicleBoMy piBHAX (MiHicTepcTBO (hiHAHCIB,
Jlep>xaBHa ciry»k0a CTaTUCTUKH TOIIIO).

Tomy muTanHs CyO'€KTIB aJAMIHICTpPATHBHOTO TMpaBa € OJHUM 3
HaBaXJIMBIIINUX, OCKUIBKM CaM€ BOHM € Cy0'€eKTaMH aJMIHICTPAaTUBHUX BIIHOCHH, 1110
3MIMCHIOIOTHh 3aBIaHHS Ta (YHKIT BUKOHABYOI BIAJH, 3IHCHIOIOTH KOOPJIUHAIIIO
pPO3MOPSAUMX Ta KOHTPOJHHO-HATNISAJOBUXIIOBHOBAXCHh B Taly3i JIepKaBHOTO
YIPaBIIHHS Ta MICIEBOIO CaMOBPSAYBaHHS, 3A1MCHIOIOTh PO3IJIsL] CIpPaB 3a CKOEHUMU
aJMIHICTPATUBHUMU MIPABOMIOPYIICHHAMHU(D13UUHUMH Ta FOPUIUIYHUMHA 0CO0aMU B TAKUX

cdepax, SKrocnojgapcbka, (piHaHCOBA, MUTHA [ISJIBHICTh Ta MPABONOPYLIEHHS MPOTH
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NOPSIIKY YMPABIIHHS, 3IMCHIOIOTh MPOBAKEHHS y COpaBax Mpo aAMIHICTPATHBHI

IPaBOMOPYIIICHHS.

Cnncoxk BUKOPUCTAHUX JIAKepeJI:
1. ITpo 6ixxeHIIiB Ta 0ci0, sIKi TOTPEOYIOTh JOJATKOBOTO a00 TUMYAcCOBOTO
3axucTy : 3akoH Ykpainu Big 8 mumHs 2011 poxy Ne 3671-VI (nata oHOBIEHHS
03.08.2023 ) nata 3BepHeHHs 15.04.2025https://zakon.rada.gov.ua/laws/show/
3671-17#top
2. Koncturynisa Ykpainu : 3akon Ykpaiau Big28.06.1996 (nata
3BepHeHHs115.04.2025)https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text
3. IIpo YnoBHOBaxxeHoro BepxoBHoi Panu Ykpainumno npaBam JToguHu : 3aKOH
VYxpainu Big 23 rpyausa 1997 poky Ne 776/97-BP nara onosnenns31.03.2023
(mata 3BepHenHs 15.04.2025) https://zakon.rada.gov.ua/laws/show/776/97-
%D0%B2%D1%80#Tex

KHOMYAK V. SUBJECTS OF ADMINISTRATIVE LAW

The issue of subjects of administrative law is becoming increasingly
important. Since they perform the tasks and functions of the executive branch, coordinate
in the field of public administration and ensure the implementation of the main tasks of
the State. According to current legislation, certain conditions must be met in order to
acquire the status of subjects: the existence of a rule, legal personality and legal fact.

Keywords: subject of administrative law, powers, types, administrative law,

administrative and legal relations.

RADIUK K. ADMINISTRATIVE LAW IN WAR TIME: FEATURES AND
CHALLENGES
According to the current legislation, which establishes that in the system of natural

legal values the first and highest rights are the right to life, health, honour and dignity of
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a person and citizen, it is stated that in the conditions of military aggression the enemy
constantly violates them against citizens of Ukraine. Since their protection and restoration
is a top priority for the national authorities, the very paradigm of their existence in the
rule-of-law Ukraine is built in such a way that the administrative authorities are obliged
to citizens.

Keywords: administrative law, martial law, citizens of Ukraine, legal values, state,

rights and freedom:s.

AIMIHICTPATUBHE ITPABO B YMOBAX BO€EHHOI'O
YACY:0COBJINBOCTI TA BUKINKU

K. A. Pagok

HayxoBuit kepiBHUK: 11.10.H., ipod. 5. 1. Jlenrep

AHoTamnis. BiANOBITHO 10 YMHHOTO 3aKOHOAABCTBAIIIO BCTAHOBJICHO IO Y

CUCTEMI MPUPOAHUX MPABOBUX LIHHOCTEH MEPUIUMHU 1 HAMBUIIIMMH TIpaBaMU € TIPaBoO Ha

KUTTS, 300POB's, YECTh 1 THICT JIOAUHU 1 TPOMaJsIHUHA KOHCTATOBAaHO TO (DAaKT O B

yMOBaX BIMCHKOBOI arpecii MPOTUBHUK MOCTIHHO MOPYIIYE IX MPOTU TPOMAJISTH YKpaiHU.

OcKkiIbKM iX 3aXMCT Ta BIJHOBJICHHS € TOJIOBHUM MPIOPUTETOM I HaIllOHAJBHOI

BJIAJM ,TO 1 cama napajnrmMa ixHporo iCHyBaHHS B PaBoOBiil YKpaiHi moOy10BaHa TaAKUM
YUHOM, 1110 aMIHICTpaTUBHA BJIaJla 3000B's13aHa TPOMaIsTHAM.

KurouoBi cjioBa: anMiHICTpaTMBHE NpaBO, BOEHHHWM CTaH, TOPMaJsiHU

VYkpainu, mpaBoBi I[IHHOCTI, JAeprKaBa ,lipaBa 1 CBOOO/IH.

[Tpodecopom A. Kom3I0KOM pO3KpHBAIOTHCS CKIIAIOBI aJIMIHICTPAaTUBHO-
MIPaBOBOTO PEKUMY BOEHHOTO CTaHy, 3allPOBAKEHOTO B YKpaiHi BHACIIJOK BIHCHKOBOI
arpecii MOCKBHU, $IKI CTaHOBJSATb MOrO 3MICT: BHU3HAYEHHS OCOOJIMBOTO MOPSIKY
oprasizaiii Ta OiSUIBHOCTI CyO0'€KTIB TyONiYHOi aAMIHICTpalii  CHpsIMOBAaHOTO Ha
3a0e3neueHHs 000pOHN YKpaiHU, OXOPOHU TPOMAJIChKOI OE3MEeKH Ta IHTEPECIB JePIKaBH;

BU3HAUEHHA O0CATY 1 MEX THMYAaCOBUX OOMEKEHb Ta OCOOJIMBOIO MOPSAKY peasizaiii
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3aKOHHMX IIpaB Ta iHTEpeciB. [4].

[TizcTaBoto st BBEJACHHS IPABOBOTO PEXKUMY BOEHHOTO CTaHY € BIChKOBA
arpecis PO npotu Ykpainu, Ha miacrasi npomnosuiii PHBO y BinmosigunocTi g0 m.20 4.1
ct 106 OcHOBHOTO 3aK0OHY, Ta CIEIiaJbHOr0 3aKOHY 11010 BBEJICHHS BIHCHKOTO cTaHy [S].

BiiicbkoBoMy komaHayBaHHIO 3CY, 1HIIMM cuiiaM Oe3NneKku Ta 000poHu U
OpraHu MiCIIeBOi BJIaJu OyJI0 HaJaHO TOBHOBAXCHHS 13 3MIMCHEHHS Ta peati3allii 3aX0/1iB
1 TIOBHOBaXX€Hb, 10 € HEOOXITHUMH JJI1 TOro, 100 3a0e3meuyrTH OOOpPOHY HAIIOi
JIep>KaBH, 3aXUIIaTH OE3MEeKy TPOMAJISH Ta iIHTepecu Kpainu. [lepen romoBHUM opraHoM
BUKOHABYOI BJIaJlM B HAIlN JIep>KaBl MOCTABICHO KOHKPETHI 3aBAAaHHS IIOAO BXKUTTS
HEBIJIKJIAJIHUX 3aXOJIIB 13 3a0€3MeUeHHs IPABOBOTO PEKUMY BOEHHOTO CTaHy B YKpaiHi
[5].

Tax, Ha niepion aii BIICAKOBOTO CTaHy MOXYTb OyTH THM4YacOBO OOMEXKEH1
KOHCTUTYIIMHI TIpaBa Ta CBOOOIU, IO MICTAThCA y cT.cT.30-34, 38, 39, 41-44, 53
OcHOBHOro 3aKOHy , a TaKOXX MOXJIMBE BBEICHHS THUMYacOBUX OOMEXKEHb IpaB
IOpUIMYHUM Oco0aM B 00cCs31 Ta Mexkax, IO € HEOOXITHUMHU IS 3a0e3leueHHs
MOMKJIMBOCTI BBEJICHHS Ta 3[1MCHEHHS 3aXOJIB MPaBOBOIO PEXKHUMY BOEHHOTO CTaHY,
nepeadavYeHuX CremaibHuM 3aKoHOM [5].

[lin wac 3miiCHEHHS 3aXO[lIB MPABOBOTO PEKHUMY BOEHHOTO CTaHy
YIOBHOB&)XEHI 3aKOHOM OpraHd YIpaBIiHHS HAJUIEHI MOBHOBAXXEHHSMH, 30Kpema:
MPUMYCOBOTO BIUYKCHHS MailHa Ha JepaBHI NMOTPeOH; BBEACHHS KOMEHIAHTCHKOI
TOJMHU; BCTAHOBJICHHS OCOOJMBOTO pEeXUMY B'i34y 1 BHUi3dAy, OOMEXKEHHsI BUIHHOTO
nepecyBaHHs TPOMAJISH Ta PyXy TPAHCIIOPTHUX 3aC001B; MPOBEICHHS OOIITYKiB, OTJISAIaTH
pedi, TpaHCIOPTHHI 3aco0m, Oarak Ta BaHTaXH, CIY)KOOBI MPUMIIICHHS Ta XHTIO
rpoMa/isiH; 3a00pOHM MITIHTYBAaTH Ta MUPHO 30MpaTHCh; BBEIEHHS 3a00pOHHU a00 3arpo3u
BUHWKHEHHS HAJ3BUYAlHOI CUTyaIllli, a TakoX 13 paiioHIB 30pOMHOTr0 KOHQIIKTY B
Oe3rneuHl paiioHUW; 3aMpOBAXKEHHA 3a NOTPEeOM HOPMOBAHOTO 3a0e3MedyeHHs] 0cid
MEPEIKOM OCHOBHHUX TMPOJIOBOJIBMMX Ta HEMPOJOBOJIBUUX TOBApiB; 3A1MCHEHHS
IHTEpHYBaHHS TPOMAJISH 1HO3EMHOI JEepKaBH, SKa 3arpoXKy€e HamajaoMm abo 3AiMCHIOE

arpecito MpoTH Haloi Aepkasu [3].
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[Ilomo mexaHi3My aJAMIHICTPAaTHBHO-IIPABOBOTO 3a0E€3MEUCHHS PEKUMY
BIMCHLKOBOTO CTaHy B yMoBax pociiicbkoi arpecii, To B. bacc ta H. Kopx-IkaeBoro
PO3ITISAAETHCSI MOTO KOHTEKCTI IBOX ACTICKTIB:

1) sik mpo1iec BCTAHOBIICHHS 3acajl HOro (PYHKIIIOHYBaHHS, 1110 € MPAaBOBOIO
OCHOBOIO JJIS: @) CTPUMYBaHHsI 30pOMHOI arpecii; 0) 3aXucTy HaIllOHATBHUX 1HTEPECIB 1
IIHHOCTeN YKpaiHu;

2) SIK OKpEeMOTO BUJy JISJILHOCTI OpraHiB Jep>KaBHOI BJajH, 10 BKIIOUAE
3MIACHEHHS] OXOPOHHUX, 3aXHUCHUX, HOPMAaTUBHO-TIPABOBUX Ta OpraHi3allliHUX 3aXO/iB,
CIPsIMOBaHUX Ha BUKOHAHHS 3aBJIaHb MPABOBOTO PEXKUMY BOEHHOTO CTaHy Y 3B'A3KY 3
HOTr0 BBEJICHHSIM.

JloCiTHUKY AOXOIATh BUCHOBKY, 1110 Hapa3l B YKpaiHi CTBOPEHO AOCTATHIO
npaBoBy 0Oaszy uisi (YHKIIOHYBaHHS PEXHUMY BOEHHOTO CTaHy, a OTXe, 1 HOoro
aJMIHICTPaTUBHO-NIPABOBOTO 3a0€3ME€YEHHs B yMOBaX I[MOBHOMAacCIITAOHOIO BOEHHOTO
KOHQIKTY. [9].

TakuM 4MHOM, aJMIHICTPATUBHO-IIPABOBUI PEXUM BIHCHKOBOTO CTaHy SK
KOMIUIEKCHUM THCTPYMEHT JEP>KaBHO1 YIPaBIIHCHKOI JISUIBHOCTI 00 3a0e3MedYeHHs
OCHOBHHX TpaB Ta CBOOOJ I 3aKOHHHMX 1HTEPECIB B YMOBaxX BiMICHKOBOI arpecii Maemo
po3mIsAaTh SIK TMOCHIJIEHY 0COOMMBY (DOpMY IMIIEPATUBHOIO MPABOBOIO PETYIIOBAHHS
CYCHUIBHUX BIJIHOCHH, 1110 CTBOPEHA 3 JIJIsl HaJlaHHsI MOKuBocTI 3CY Ta 1HIIMM cUjaM
6e3meku 1 000pOHHU BiJICIKATH TOBHOMACIIITA0OHE BTOPTHEHHSI Ta 3BUIBHIOBATH TUMYaCOBO

OKYTIOBaHI TEPUTOPIi, @ TAKOXK JJI 3aXUIIATH JIePKABHUN CYBEPEHITET.

Cnucox BUKOPHCTAHMX JIKepeJt:

1. I'anynsko B., Creuenko C., bepnau A., byxanesuu O., CutHukoB O. Ta 1H.
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RADIUK K. ADMINISTRATIVE LAW IN WAR TIME: FEATURES AND
CHALLENGES

According to the current legislation, which establishes that in the system of
natural legal values the first and highest rights are the right to life, health, honor and
dignity of a person and citizen, it is stated that in the conditions of military aggression the
enemy constantly violates them against citizens of Ukraine. Since their protection and
restoration is a top priority for the national authorities, the very paradigm of their
existence in a legal Ukraine is built in such a way that the administrative authorities are

obliged to citizens.

Keywords: administrative law, martial law, citizens of Ukraine, legal values,

state, rights and freedoms.

MHOKUHHICTh AJJIMIHICTPATUBHOI BIJIITIOBIJIAJIBHOCTI

T. C. Kakaawk

HayxoBuit kepiBHUK: 11.10.H., ipod. 5. 1. Jlenrep

AHoTtanisi. Ha choromHi BaXJIMBUM € OJHUM 13 KIIOYOBUX 1HCTUTYTIB

aJAMIHICTPaTUBHOIO MpaBa, SIKUI BiAIrpa€e BaXXJIMBY pOJib Y MiATPUMAHHI TPOMAJCHKOTO

nopsiaky. Bona Mae BCl O3HaKM IOPUIMYHOI BIJIMOBIIAJIBHOCTI Ta BUCTYIA€ MEXaHI3MOM

3aXMCTY HE JIMIIE aIMIHICTPATUBHO-ITPABOBUX BITHOCHH, a i BIITHOCHH, 1110 PETYIIOIOTHCS

HOpMaMu (p1IHAHCOBOTO, €KOJIOTTYHOTO, TPYIOBOTO, MUTHOTO, & ¥ 1HO/1 HaBITh LIUBLILHOTO
Ta MPOLECYaIbHOro0.[2, 466]

Kurouosi cJIoBa: aJIMIHICTpaTUBHE paso, aJMiHICTpaTUBHA

BIIMOBIATBHICTh, MEXaHI3M 3aXKCTY, IOpUIUYHA BIATOBIJAIBHICTD, JIEPHKaBa.

BignoBimno 1o crarri 92 Konctutymii  VkpaiHu, aaMiHICTpaTHBHA
BIIMOBIATBHICTh BU3HAHA OJWH 13 OCHOBHUX BHJIIB IOPUJUYHOI BiJMOBIIAJIBHOCTI B

nepkasi. [2.c 466]
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Bona nHacrtae y pasi nopymieHHs a00 HEHaJeKHOTO BHUKOHAHHS BHUMOT
aJMIHICTPaTUBHOTO 3aKOHOJJABCTBA M CYTIPOBOIKY€ETHCS ACPIKABHOIO PEAKIIIEI0 Y BUTTISAIL
3aCTOCyBaHHs CaHKIIINA. [Ipy 1TbOMy BCTaHOBIIOETHCS TaKa BiAMOBIAATBHICTH BUKIIOYHO
Ha II1JICTaB1 3aKOHY. [2, 467]

Y HaykoBili miTepaTypl ICHYIOTh PpIi3HI MIAXOAM JO BHU3HAUYCHHS
aZMIHICTpaTUBHOI BiAMOBIabHOCTI. Hampuknan :

- I. TI. TonocHiueHko po3risaae ii SK pi3HOBHUJ FOPUIUYHOI BIATOBIAIBLHOCTI, 1110
peani3yeTscsi 4epe3 aaMIHICTPaTUBHO-IPABOBI BIIHOCHHU MDK MPABOMOPYLIHHKOM 1
nep>kaBHUM opraHom [3,c 4].

- JI. M. PgbueB akiieHTye Ha (YHKIUSX I[bOTO 1HCTUTYTY, 30KpeMa BUXOBHIH,
B1IHOBJIIOBaJIbHIH, MPEBEHTUBHIN Ta KapalibHiil.[3,c 4].

-T. Konomoenps BusHavae ii crenudiuny ¢GopMy Iep>KaBHOTO pearyBaHHs Ha
MPaBOTIOPYIICHHS, 1[0 PEai3yeThCs Yepe3 3aCTOCYBAHHS aIMiIHICTPATUBHUX CTATHCHD.
[2, c 467]

-1. TI. TonocHiYEeHKO TIIyMauyuTh aJIMIHICTPATUBHY BIANOBIIANBHICTD K (OpMU
IOPUMYHOI BIIMOBIIAJILHOCTI, 10 PEai3y€eThCA Y BUINIAI aAMIHICTPAaTUBHO-IPABOBHUX
BIJIHOCHH, SKI BHUHHMKAIOTh MK IPABOMOPYUIHUKOM Ta YIMOBHOBA)KEHHUM OPTaHOM Y
MPOIIECi 3aCTOCYBaHHS Mepe10aYyeHUX 3aKOHOM aJIMIHICTPAaTUBHUX CTATHEHb 32 BUNHEHE
MOpyLIEHHs; [4, ¢ 21]

VYci HaBeneHl BHM3HAUEHHS CBiAYaTh MpO Te, IO aJAMIHICTpaTUBHA
BIJITOBIIAJILHICT € CKJIAJHUM TPABOBUM SIBUIIEM, SIKE TOEIHYE JCPKABHUMA MPUMYC
OCyJly 3a MpaBOMOPYIIECHHS Ta IOpUanIHe 0POopMIICHHS CaHKIii. [4, ¢ 21]

BucHoBoxk. HaiiOu1bI11 3MICTOBHUM BHU3HAYEHHSIM MOXKHA BBa)KaTH TaKe, IO
po3mIsAiae  aJAMIHICTPATUBHY BIANOBIAANBHICTh SK MEXaHI3M JE€pPKaBHOTO BILJIUBY,

CIpsIMOBaHUI Ha MIATPUMAHHS MPABOMOPAJIKY Ta 3aXUCT CYCIUIbHUX 1HTEPECIB.

Cnucoxk BUKOPUCTAHUX JIKepeJt
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359



https://www.president.gov.ua/ua/documents/constitution/konstituciva-ukrayini-rozdil-i

2. . AaminicTparuBHe npaBo Ykpainu. [loBuuii kypce : miapyunuk / B. T'anynbko, I1.
HixtieBcrkuii, O. Ky3pmenko 1a iH. ; 3a pea. B. ['anynbka, O. [IpaBoTopoBoi. — Buganus
yeTBepre. — XepcoH : OJIAI-TUIIOC, 2021. - 656 c.

3.IIOHATTA TA OCHOBHI O3HAKHA AJIMIHICTPATUBHOI
BIJIITIOBIJJAJIBHOCTI: AHAJII3 CYYACHOI AJIMIHICTPATUBHO-ITPABOBOI
JIITEPATYPU [lpoduu 1O.B., xaHauaar OpuANYHUX HayK, JOLUEHT Kadeapu Mpasa,
VYuiBepcuret imeHi Anbdpena Hobenss ORCID: 0000-0003-3956-6303

KAKALIUK T. The Multiplicity of Administrative Liability

Today, administrative liability is one of the key institutions of administrative
law which plays an important role in maintaining public order. It has all the features of
legal liability and acts as a mechanism of protection not only of administrative and legal
relations, but also of relations regulated by financial, environmental, labour, customs, and
sometimes even civil and procedural law.[2, 466]

Keywords: administrative law, administrative liability, protection

mechanism, legal liability, state.
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